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*Maxims and Ryles of 22 
. 
, ACTIONS REAL, PERSONAL, and MIXED, 
'POPUL AR, and E N A L. 


* 


DESCRIBING THE NATURE OF 3 *, * 
; Declarations, Pleas, Replications, Reoundern . 23 „ 
N And all other Parts of PrEA DING; | , 


| SHEWING 
Their Validity and Defe&s, and in what Caſes they are amendable by the - * ; 
— Court, or remediable by the Statute-Law, or otherwiſe: " v 
N | LIKEWISE, " » 
ü Which of the Parties in his Plea ſhall firſt offer the Iſſue, and where Special Matter 


may be given in Evidence upon the General Iſſue; 


Of Demurrers upon Evidence; of Verdicts, General and Special, and of Bj 

. Exceptions to the ſame ; F 
Of Judgments, Executions, Writs of Error and Falſe Judgment z LAY SA 

' | AND OF 


Appeals, Indictments, and Informations, and the Pleadings relating 


1 


. — 
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| Firſt publiſhed in Octavo, in the Year 1694, from the Manuſcript of 
81 ROBERT HEATH, KNniGHrT, . 


Lord Chief Juſtice ſucceſſively of the Courts of Common-Pleas and King's-Bench, 
in the Reign of King CrarLes the Firſt, 


* *Wor ho-ubiifhed in Quarta, with Noun, rr 
itle, from all the late Reports and Abridgments, 


o By T. CUNNINGHAM, Ee d. 


'* « And know, my Son, * it is one of the moſt honourable, laudable, and profitable Things in our 
. „Law, to have the Science of Well-Pleading in Actions real and perſonal ; and therefore | counſel 
10 thee to employ thy Courage and Care to learn this.” LirTLETON, Sed. $34. 


The 3UB3TANTI1AL Rules of Pleading are founded in ſtrong Senſe, and in the ſoxndeft and ce Legiti 
% and ſo appear, when well underſtood and explained: Though, by being i, zxderfoed and milo 
% applied, they are often made uſe of as Inſtruments of Chicane, —-Ld. MaxsrizLD, 1 Bar. Rep. 31. 
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Spxrciar Pleading is the trueſt Guide to the Knowledge of the 
Common Law, and the ſureſt Introduction to the Practice of it, It is 
a key that opens its inmoſt receſſes, and an expoſitor that diſcloſes and 
explains the moſt abſtruſe parts of it. Reports and Law-Treatiſes are in 
a great meaſure unintelligible to thoſe who are ignorant of this neceſſary 
and uſeful ſcience; and not only the ſtudent wanders in the dark in his 
reading, but the praQtiſing Barriſter is often puzzled and confounded in his 
argument, for want of its aſſiſtance. The contempt with which ſome 
have affected to hold it in, has been only owing to their not underſtanding 
it ; which they have been obliged to own' to their ſhame when they have 
been foiled by an adverſary, ſkilful in pleading, but of inferior abilities in 
other reſpects to themſelves. The greateſt and ableſt men in the law 
have excelled in this ſcience ; their reputation, acquiſitions, and dignities, 
have been principally owing to their ſkill in it: and the preſent illuſtrious 
Chief Juſtice of the King's-Bench, whoſe amazing abilities. and ages 


* 


oe” THE EDITOR's PREFACE. 
and univerſal knowledge in all the various parts of juriſprudence were- 
perhaps never excelled, has. given. the. ſanction. of his great and indiſp : 
authority to the excellency of ſpecial pleading, as flowing from the juſteſt 
rules of logic, and including in it the moſt accurate, the moſt coneiſs, and 
the cloſeſt manner of reaſoning; by which the moſt intricate and compli- 
cated train of ſacts, which would otherwiſe confound and embarraſs the- 
underſtanding of the moſt ſenſible jury, are xeduced to one ſingle, plain, 
clear point, unmixed with any foreign uſeleſs matter to carry off their 
attention from the true queſtion under their conſideration, and to perplex 
their minds in the judgment they are to form of it. This is the true uſe 
of ſpecial pleading; and when rightly and honeſtly applied, free from that 
chicane, and thoſe ſophiſticated arts, which illiberal and unfair: practiſers 
have introduced into it, (and what human invention, how wiſe and pure 
ſoever in its own nature, is not ſubject to the like abuſes ?) is certainly the 
beſt contrived of all legal inſtitutions, to determine the mere right in all 
judicial deciſions. = * 4 


Men of. diſtinguiſhed: talents, to whom nature has been indulgent in the: 
gift of eloquence, and on whom ſhe has beſtowed, with a lavith hand, an 
eaſy and elegant addreſs, a. flowing elocution, a happy. memory, a ready 
invention, and a power of ſpeaking on ſubjects, as they occur, with equal 
facility, and without loſing their preſence of. mind, or falling into con- 
fuſion ; ſuch men will undoubtedly riſe to the firſt rank of eminence in. 
the law, by the ſtrength of extraordinary parts, without having. obtained 
that preciſe and comprehenſive knowledge of it, which conſtitutes a com- 
plete lawyer; but they are to be conſidered rather as orators than lawyers: 
they will be employed as advocates in many cauſes, but they will be adviſed. 
with. as lawyers in few os none. They may be properly inſtructed to argue 
a plea, but they will never be applied to, to draw. or ſettle one; and the 
greateſt men of the profeſſion, when. in the courſe of their buſineſs they 
have been called upon to give the ſanction of their names to any proceed- 
ings of this kind, have been obliged to have recourſe to thoſe who have 
been eminent for their ſkill in this branch of the law, to aſſiſt them therein; 
not venturing to truſt themſelves in a matter of ſo nice a nature, to which; 
they had not particularly applied themſelves, and in which a miſtake might. 
reflect on their character, and be fatal to their cauſe. 


But if a few men of great talents are able to attain all the advantages 
and honours of their profeſſion, without a painful application and attention 
to make themſelves maſters of thoſe abſtruſe and minute parts of it, and 
can command at their earlieſt appearance in public the beſt part of the 
buſineſs of the bar, in its greateſt variety and extent, by the * 

5 ir 
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their abilities, and the luſtre of their parts; yet how ſmall is the number 
of thoſe who are thus happily poſſeſſed of thoſe: extraordinary powers of 
the mind, and who can, oy ten labour, and by the force of their genius 
only, riſe at once to the higheſt eminence of the law? Some collect not 
the waters of heaven to remedy their natural dryneſs, but find ſprings of 
living water within themſelves, which are ever flowing with vehemence 
and impetuoſity*. They have a kind of intuitive knowledge a tho 
expreſſion may be allowed) of what others, the generality indeed, muſt learn 
by flow degrees, with unremitting aſſiduity, and unwearied application. 
Theſe laſt muſt dig in the mine to acquire the treaſure which nature has 
with full abundance beſtowed on the former, without their own care or pains. 
Thole, therefore, who are not born to riches, muſt: endeavour to 1 
the want of them by diligence and induſtry; and however irkſome the fall. 
may be at firſt, yet by reſolution and perſeverance the difficulty will, 
in proceſs of time, be overcome ; and where there is firmneſs and ſtrength 
of mind enough to bear with the hardſhips of the journey, and ſpirit and 
alacrity to remove the thorns and briars that obſtruct the paſſage, the way 
will gradually become ſmooth and eaſy ; for the darkneſs in-which all the « 
avenues to the law ſeem involved, will, as we enter further in, and proceed 
in our progreſs, inſenſibly clear away, and the light break in _ us more 
and more, till the full day appears, and every object preſents itſelf diſtinctly 


to our view. 


The young gentleman, therefore, who is intended for the profeſſion of 
the law, and propoſes to purſue it, as a means of living in credit and 
affluence, mult be particularly careful to avoid that fatal rock on which fo 
many have ſplit, namely, the entertaining too high an idea of his own 
abilities, and by a falſe and conceited confidence in his natural parts, 
which perhaps will fail him when he comes to put them to the trial, 
deſpiſe the acquiſition. of knowledge that is to be obtained by ſtudy, as a 
ell and drudgery to be ſubmitted to only by ſuch dull and heavy minds as 
are not bleſſed with thoſe happy faculties, which he fancies himſelf poſ- 
ſefſed of; miſtaking the vivacity of youth, and a temporary and lively 
fally of imagination, for real genius, and ſhining talents ; and under this 
vain illuſion, and following the ignis fatuus in his brain, he lightly ſkims 
over the ſurface of the law, and, without attempting to fathom its depths, 
or trace it to its fountain head, he flatters himſelf to iſſue out at once into 
the full practice of it. 

Non enim (ſays Quintilian, ſpeaking of Cicero) pluvias, ut ait Pindarus, aquas colligi 
fed vivo Aurnly = dono —_ r Long, in quo totas vires furs > Kev. 0 
_ wExperiretur, | | Qumncrit. Lib, 10. 
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But perhaps he will ſoon find all his delufive hopes fail him; experience 
will teach bim, that what he miſtook for parts, was only a falſe glare 
which dazzled, but did not enlighten him. He will diſcover, when it is 
too late, the want of that foundation of legal knowledge, which his ſelf- 

ſufficiency and pragmatical conceit of his abilities, made him neglect the 
acquiſition of, and which, by fondly flattering him for a genius, rendered 
him totally unqualified for a lawyer: and thus, by aiming at things above 
his reach, he will loſe the opportunity of attaining thoſe that lay within + 
it; and after lingering at the bar for a length: of time, if not unknown, 
yet unnoticed, will feel the ſhame of a fruitleſs attendance, without credit 
and without buſineſs, and at laſt retire from it, alike diſguſted with him- 
ſelf and deſpiſed by the world. 


To avoid, therefore, ſo fatal a deluſion, which young men are ſo apt to 
13 fall into, and which will fruſtrate all their fair hopes, if they ſuffer them 
' ſelves to be carried away by theſe phantoms of their imagination, let them 
N tet out with a modeſt diffidence of their own abilities, and have a reliance 
; only on what they may acquire by a ſevere application to their ſtudies, 
Pi and not on what they may derive from the bounty of nature, which is too 
| | uncertain and precarious a boon to be truſted to; and which they cannot * 
be know how limited or how extenſive it may be, without repeated trials of 
themſelves in public. If they are happy in talents to make a figure in 
their profeſſion, the foundation they have laid of knowledge in the law, 
will enable them to diſplay them with greater advantage. On the contrary, 
if nature has not been ſo indulgent to them in the diſpoſition of her favours, 
the ſkill they have acquired by their labour and induſtry will in ſome meaſure. 
ſupply the deficiency. ' If they cannot diſtinguiſh themſelves as public 
orators, they will, however, never want applications to them as able lawyers : 
A character, perhaps, of more real uſe, though of leſs parade and 
oſtentatioun. a 01 ut ade: | 


From what ſources they are to draw their knowledge ought therefore to- 
be the firſt object of their thoughts; for, if they do not make a judicious 
choice of the books they are to read, they will be wandering it to modern. 
eſſays and treatifes, which are more amuſing than inſtructive ; and though 
they may ſerve well enough to. give a gentleman ſuch a general notion of 
the laws of his country as may be ſullicient to anſwer all 47s purpoſes ;. 
yet the ſtudent who intends to make the law his profeſſion, and hopes to 
receive any benefit from the practice of it, muſt go at once to the fountain-, 
head, the old Law-Books, and trace minutely every ſtream that flows from, 
it, through all its varicus and different meanders, till they unite and form 


together 
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together one great reſervoir, over which by his acquired fkill he may always 
freely paſs, without doubt, or fear of danger; having previouſly learned 
to avoid all the ſhoals and quickſands, which ſtop the ply of thoſe Who 
are ignorant of them. 5 An 


It may not be improper to obſerve, that nothing is ſo important to the 
oung ſtudent as the going into a right track, in the commencement of 
his ſtudies, and never to wander out of it in purſuit of different kinds of 
knowledge, under a vain idea of a more liberal way of thinking, and 
adorning the character of the Lawyer with that of the polite Scholar. 
Let him be fatisfied with retaining that learning which he acquired at 
ſchool and the univerſity; as the immerſing Himſelf further in the 
purſyit of univerſal knowledge will only diſtract his mind with 
a variety of things which have little or no relation to one another, and 
carry him off from the only object which he ought to have in view. For 
whatever. pretenſions ſome conceited and ſelf-opinionated men may make 
to the whole circle of ſciences, they will be found on examination to be 
completely {killed in none. Even the great Lord Bacon, who was a genius 
of the firſt magnitude, and ſoared into the ſublimeſt regions of ſcience, 
was in the profeſſion of the law as much inferior to Lord Coke, as he was 
ſuperior to him, in all other reſpects. By confining himſelf within the 
limits of his profeſſion, Lord Coke ſhone unrivalled in that ſphere, while 
Lord Bacon, by endeavouring to graſp every diſtinct ſpecies of knowledge, 
was able to make but a itmall progreſs in the knowlege of the Law, com- 
pared with what the other had done. e 


Indeed the Law, in all its branches, is itſelf capable to employ the moſt 
vigorous mind and moſt comprehenſive underſtanding : it exerciſes an un- 
bounded dominion over all human affairs, and is as infinite and various as 
the buſineſs, the tranſactions, the connections, the paſſions, the vices, the 
follies and diſſenſions of mankind, can make it. It leaves no room in the 
mind for the reception of other objects, and he who ſuffers himſelf to be 
called oiF by other applications, and to be diverted by other ſtudies, will 
find himſclf, when it is too late to retrieve the time that he has loſt, yery 
deficient and ſuperficial in the knowledge of the Law. OR. 


It has been the cuſtom of young gentlemen, when they enter into the 
ſtudy of the Law, to attend very diligently the courts of Weſtminſter-hall ; 
and it muſt be owned, it carries with it a very fair face of being the beſt 
method of following their ſtudies and laying the ſureſt foundation of Know- 
ledge in the Law, as it ſeems to unite the theory with the practice. Box: 
notwithſtanding this plauſible appearance, it is much to be queſtione 
whether there is not more of ſhow than ſolidity in it; and à great 

deal. 


2 


* 


41 8 


vii THE EDIT ORS PREFACE: 


deal of time is not loſt in this purſuit which might be employed to a better 

purpoſe. For till he underſtands the books, which it is abſolutely neceſſary 

for Vim to read, it will be impoffible for him to underſtand the buſineſs of 

the court, or even the language and the terms that are made uſe of. He 

takes a parcel of uſeleſs notes, abſolutely unintelligible to himſelf as well 

as to every body elſe, and with this confuſed heap of jargon, with lightly 
dipping into Coke on Littleton, and careleſsly turning over a few caſes in 
the Modern Reports, without having a true conception of what he reads, 
he puts on the bar gown totally * mor for the profeſſion he aſſumes ; 
and thus, by improperly employing his time at firſt, he will'be obliged to 
begin the Study of the Law, when he ſhould engage in the Practice of it. 
It need not therefore be repeated, that whoever would purſue a regular 

| courſe of ſtudy, ought to acquire a competent knowledge of the old law- 

'Y books; before he either attends the courts, or reads the modern ones. B 

[| . this method he will find the proſpe& opening to him gradually. His ideas 

. will more and more extend themſelves, and every tranſaction in court, and 

f every caſe in the books, will appear eaſy and familiar to him. The conſtant 

Bn attendance on Weſtminſter will not then, as it is now, be time miſ-ſpent, 


but will be of real and ſubſtantial advantage to him. He will underſtand 

| what he hears, and by taking down every thing that materially occurs, his 

Fl notes will be full of ſolid and uſeful learning; and by theſe means, and 

| no other, he will be of ſufficient ability, as ſoon as he is called to the bar, 

to enter with credit and honour into the buſineſs of it, which, it may be 
it truly ſaid, is, in few or no inſtances, the caſe at preſent. ; 


There are two branches of the law particularly, which every perſon of 
a reaſonable good underſtanding, and 5 application, though with 
moderate talents, may make himſelf maſter of, and which will produce a 
liberal ſhare of the emoluments of the profeſſion, if they are not the 
means of riſing to the honours of it. The two branches alluded to are 
Conveyancing and Special Pleading ; both extremely lucrative ; both in 
few hands; and both, in conſequence, a never- failing ſource of buſineſs ; 
while many, who, through a vain conceit of their capacity, think them 
unworthy their attention, languiſh their whole lives in the want of it. 


To aſſiſt young, gentlemen in the ſtudy of this uſeful and gainful ſcience 
of Special Pleadlag was the motive that induced the Editor to publiſh the 
preſent edition of Lord Chief Juſtice Heath's Maxims and Rules of Pleading, 

which were compoſed by him for his own uſe in practice, and which has 
been a principal guide to all ſpecial pleaders ever ſince: it is a book of 

" great authority, and Mr. Viner has frequently cited it in his elaborate 
Abridgment of the Law. | Ki 
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| The Editor has added to the preſent edition, Notes and Obfervations, 4 


collected from the late Reports and Abridgments, to explain and illuſtrate 
ſuch paſſages as may appear obſcure to thoſe who at firſt enter on this ſtudy, 
and to ſhew where the law hath been altered by modern reſolutions, after 
the manner of the Lord Chief Juſtice Hale's edition. of Fitzherbert's 
NATURA BREVvIUM. 5 


But notwithſtanding the afſiſtarice that the ſtudent may receive from. this: 


Treatiſe of Pleading, yet it will be incumbent, on him to follow Lord 
Coke's * advice, and endeavour to draw his knowledge from the fountain- 
head; and for that purpoſe to make himſelf maſter of the language in 
which thoſe venerable volumes, the + Year-Books and other ancient Reports, 


are written. For herein the foundation of the law is laid, and in them all the 


reaſons. on which Special Pleading is eſtabliſhed, and all the rules by 
which. it is governed, appear ; and whoever is acquainted therewith will be 
convinced of the truth of what is laid down by Lord Mansfield, as reported 
by Mr.-Burrow, namely, that * the ſabſtantial rules of Special Pleadin 

are founded in ſtrong ſenſe, and in the foundeſt and cloſeſt logic, and fo 
appear when well underſtood and explained, tho by being miſunderſtood 
and miſapplied they are often made uſe of as inſtruments of chicane.“ 


This I know {fays Lord Coke) that Abridgments in many profeſſions have profited: 


the authors themſelves ; but, as they ate uſed, have brought no ſmall prejudice- to- others ; for: _ 


the adviſed and orderly reading over of the books at large, in ſuch manner as elſewhere I U 
pointed at, I abſolutely determine to be the right way to enduring and perfect knowledge, and 
to uſe Abridgments as tables, and to truſt only to the books at large z for | hold him not diſcreet 
that will —— riuuloat, when he may petere fortes : And certain it is, that the umultuary read - 
ing of Abridgments doth cauſe a confuſed judgment, and a broken and troubled kind of delivery 
or utterance, ** Scientia-Sciolorum g mixta ignorantia.” Parr. o 4 N. 
+ © Theſe rich mines of the law, out of which Roll, Fitzherbert, and Brocke dtew ſo muck 
<« valuable ore, which afterwards Lord Coke, in his Inſtitutes, melted into ingots, and Whith- 
« with ſome little _—_ and purifying have ſince become the current and precious coin d the 
« Common Law. While theſe books were the only magazines or repoſitories of the law, be 
<« profeflion was in great eſteem; there was then no ebb or poverty of legal knowlege, but the 
« tides of Law rolled high.” ——PzEF. to 13 / in. Abr. 
A long time after the courts of juſtice were ſettled at Weſtminſter-hall, we find no regular 
collection of printed caſes, judicially argued and adjudged there, The oldeſt collection of 
reports we have, is that which was originally compiled, Mr. Sden ſays, by Richard de II inchedon, 
who lived in the reign of Edward II. when the caſes in that collection reported were adjudged, 
Theſe reports were ſolemnly recommended to the preſs by that great oracle of the Law, the 
Lord Chief Juſtice Hale, upon occaſion of the authorities cited out of them ( Mich, 23d. Car. II.) 
in Sache verel and Fregatt's caſe, and were publiſhed by Sir Jebn Maynard, Serjeant at Law, with 
the approbation of the Chancellor, and all the Judges. he reports of adjudged cafes, which 
Bracton calls the Fudgments of the Juſt, were eſtecmed fo beneficial to the public, that ſome of 
our Kings took care to tranſmit them to poſterity ; and for that purpoſe Eduard III. and ſeveral 
of his ſucceſlors, appointed four able and induſtrious men, probably choſen out of the lans of 
Court, to report the judicial deciſions in the ſuperior courts of jultice ; that thoſe judgments 
which 
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| 15 The Editor, who has tranſlated i the Vear- Books the Caſes reſerred 


to in this Treatiſe, and likewiſe the * A bridgments of the ſame Caſes by 


Juſtice Fitzherbert, and Sir Robert Brooke, thinks proper to add, that as 


theſe books are very difficult to be underſtood, both from the language, 
and from the great number of abbreviations of words and ſentences, he is 
very willing to give any young gentleman who ſhall think proper to apply 
to him, ſuch + inſtructions as may enable him to read them with eaſe and 


- pleaſure ; there being no dictionary of the Law French which can be of 
ſufficient uſe to hini for that purpoſe. 5 | i 


which were given there, might be eſtabliſhed by time and uſage; that ſimilar caſes might receive 
uniform and certain determinations; and (as Lord Coke ſays in Preface to 3 Rep.) that all the 
Judges and Fuflices. in all the ſcutral parts of the realm might, as it were, with one mouth, in all 
nen, actions, pronounce one and the ſame ſentence. The reporters, thus appointed by the ſtate, 
had fixed ſalaries from the government, as a proper reward for their labours, which have been 
Jong fince publiſhed in ſeveral volumes, called the Year- Books and Terms or Annals of the Law, 
and contained the arguments of the Counſel at the Bar, and the reſolutions of the Judges on 
the Bench, from 1 Ed. III. to 12 Hen. VIII. being near two hundred years: after which time 
this method was diſcontinued. It is very remarkable that there are no memorials extant, who 
thoſe reporters were, not ſo much as the initial letters of their names ; but Lord Coke (1 Rep.) 
extols their diligence, and metaphorically ſays, that if it had not been for their writings, the 
Judgments of ſo many ſages of the law had, with their bodies, been worn away with the worm of 
oblivion. 

In reading of the caſes in the books at large, which ſometimes are obſcure and miſprinted, 
te if the reader, after the diligent reading of the caſe, ſhall obſerve how the caſe is abridged in 
te thoſe two great Abridgments of Juſtice Fitzherbert, and Sir Robert Brooke, it will both 
« jlluſtrate the caſe, and delight the reader; and yet neither that of Statham, nor that of the 
« Book of Aſſizes, is to be rejected: And for pleading, the great book of entries is of ſingular 
« uſe and utility.” Lord Cok E's Pref. to 3 Rep. 

- +©< In troth, (ſays Lord Coke) reading, hearing, conFERENCE, meditation, and recordation, 
s are neceſſary, I confeſs, to the knowledge of the Common Law, becauſe it conſiſteth upon 
« ſo many and almoſt infinite particulars ; but an orderly obſervation in writing is moſt requiſite 
« of them all; for reading without hearing is dark and irkſome, and hearing without reading 


L is ſlippery and uncertain ; neither of them truly yield ſeaſonable fruit without CONFERENCE, 


« nor both of them with CONFERENCE, without meditation and recordation, nor all of them 
together without due and orderly obſervation ; Scribe ſapientiam tempore vacuitatis tue.” 
| | | PREF, to 1 Rep. 
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Tn E Author of this mco ble Treatiſe 2 the 
ſentiments of the great Littleton his rule, in chuſing that 
ſubject he ſo much commendeth in his Tenures, vis, the 
Science of good Pleading, as the moſt nice and critical part 
in the ſtudy of the Law; which he hath managed in ſuch an 
extraordinary method, that all men of ſenſe, of that profeſſion, 
cannot ſufficiently enough admire and value this his moſt 
excellent Diſcourſe of mn ſuitable to the e of his 
performance therein. 

To do him juſtice, no 5 (among the writers of the 
Common Law) hath: been more happy in the .contrivance of 
his deſign, being ſo conciſe, and his matter ſo handſomely 
couched, that I muſt beg the Reader's pardon, if I confeſs it 
to be very difficult to imitate him, without taking up as much 
time as he was pleaſed to allow himſelf ; which, by the way, 
was not within the limits of my province: However, I have ſo 
far taken care to come near him, that the Author himſelf, if 
he were alive, would not, I preſume,. altogether diſlike what | 
I have done. 


But 
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if he doubts, to conſult his nw 1 Littleton. 


- * * 


PREFACE re rus EDITION op 1694. 
But the ' gpeateſt | obſtacle 1 am to remove, is, What ſome 
perſons, who have ſeen the original, do object, That it is only 
taken from the Year-Books, Plowden's Commentaries, and 
Dyer's Reports; things probably good in their times: But, 
alas | (ſay they) what's that to the moſt refined, polite, and 


never enough valued, equalled, much leſs out done, Reports, 


Abridgments, Tracts, .&c- ſince their times? (tho' theſe are 
not wanting in dur cempoſition) I think to all this I may 
modeſtly anſwer: 

That the 'Year-Books are the very Foundation of the ad; 
Plowden and Dyer perhaps inimitable; and, I hope, this may 
be further ſaid, without offence, That had it not been for the 
clear, perſpicuous light of the Vear- Books, the latter Reporters 
would have but groped (as it were) in the dark, and been 
beholden too much to that incertain Goddeſs, Experience, 
(the miſtreſs of- fools; as accounted by the learned) which, 
how far Experimental Knowledge differs from Right Reaſon, 
drawn by ſucceſſion of time, from the Maxims and Rules of 
the Ancients, in all apes, I leave the Reader to gueſs at; 3 and, 
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Of Cours, or DizclaraTions. 


| Declaration (a), is the ſetting forth, comprizing, or A Declan 
A exhibiting in writing, the cauſe of action in any ſuit, or den, what? 
plaint, grounded upon the common or ſtatute law, wherein the 
party ſuppoſeth himſelf to be injured. This hath been by ſome 


ſuppoſed in an action real, to be moſt N termed a Count; 
but that, being a Norman (or Law-French) word, is frequently, 
if not as often, uſed in our books, in all other actions, whether 
perſonal or mixt, for a declaration. 


(a) The declaration is an explanation of the plaintiff's writ, in which he expreſſes 
at large his complaint, ſetting forth the nature and quality of his caſe more fully 
than in the writ; and, as it is the foundation of the ſuit, the law requires that it 
contain certainty and truth; that the defendant 2 be able to make a proper anſwer 
thereto, and the court be enabled to give a right judgment thereon. Plow. 84. 
1 Lil. Reg. $14. 4 Bac. Ar. 8. 

In Engliſh it is called declaration; count, from the French, and narratis in Latin. 


2 Lit. 17. a. Dodtr. pl. 8 3. It is the ſame with what the civilians call a libel. Co. 
t. 17. a. 

The fuſt thing in pleading is the plaintiſſ's count, or declaration; in which he 
ſets forth the cauſes of his complaint particularly, and thereby explains his writ; and 
this he muſt do in ſuch a manner, as to make it appear to the court there is ſuſſicient 
foundation for his bringing the action; and all eſſentials, or whatever is of the ſub- 
ſtance of the action, muſt be alledged, that the court may be enabled to give 
ment for him in caſe a verdict 


jud 
d be found in his favour. . pl. 84. Co. 
Lit. 17. 4. plow, 84. 4 Bac. Abr. 6. 
B A count 
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2 


Of the 0 A count or declaration therefore (being terms equivocal, and ſo 
par ts O 
which a de- _ 


claration 
ought to 
conſiſt. 


Maxime and Rules of Pleading. 


uſed in the following diſcourſe) ought principally to contain three 
things: 
F irt, The plaintiffs and the defendant's names, (which in 


actions real are called, Demandant and Tenant) and the nature of 


the action; and this by ſome is termed the Demonſtration, or de- 
monſtrative part of the count. * 

Secondly, The time, the place, and the act; in which ought 
to be comprehended, how, and in what manner the action did 
accrue, or firſt ariſe between the parties; when, what day, what 
year, and what place, and ta whom the action ſhalt be given; 
which is called the declarative part of the count. p 
And laſtly, The percloſe or concluſion, which is unde deter io= 
ratus eft, &c. In which the plaintiff ay, 7 to aver, and profer-to. 
prove his ſuit, and ſhew the damage he hath ſuſtained, by tha 
wrong and injury done unto him by the defendant. 

And this definition, (conſiſting of a Tria, ſomewhat reſem- 


| bling the logical major, minor, and conclufion) ſome of the an- 


Temp. Eliz. 
Regin. 


cients (among whom none more fond of it than Mr. Fleetwood, 
the famous Recorder of London) conceived to be a perfect 
ſyllogiſm. HS 

The ſtatute (a) of 36 Ed. 3. cap. ult. ſeemeth to help want 
of form in counts, in theſe words ; By the ancient terms and forms 


(a) STAT. 36 Ed. 3, c. 15. [A. D. 1362, intituled) * Pleas ſhall be pleaded in 
the Engliſh tongue, and inrolled in Latin.“ | : 

Item, Becauſe it is often ſhewed to the og by the prelates, dukes, earls, barons, 
and all the commonalty, of the great miſchiefs which have happened to divers of 
the realm, becauſe the laws, cuſtoms, and ftatutes of this realm be not commonly 
known in the ſame realm, for that they be pleaded, ſhewed, and judged in the 
French tongue, which is much unknown in the ſaid realm, ſo that the people which 
do implead, or be impleaded in the king's court, and in the courts of other, have 
no knowledge nor underſtanding of that which is ſaid for them or againſt them by 
their ſerjeants and other pleaders; (2) and that reaſonably the ſaid laws and cuſtoms 
the rather ſhall: be perceived and known, and better underſtood in the tongue uſed 
in the ſaid realm, and by ſo much every man of the ſaid realm may the better 

vern himſelf without offending of the law, and the better keep, ſave, and defend 
2 heritage and poſſeſſions: (3) And in divers 0 0 and countries, where the 
king, the nobles, and other of the ſaid realm have been, good governance and full 
right is done to every perſon, becauſe that their laws. and cuſtoms be learned and 
uſed in the tongue of the e th (4) The king, deſiring the good governance 
and tranquility of his people, and to put out and eſchew the harms and miſchiefs 
which do or may happen in this behalf by the occaſions aforeſaid, hath ordained and 
eſtabliſhed by the aſſent aforeſaid, that all pleas which ſhall be pleaded in any courts 
whatſoever, before any of his juſtices whatſoever, or in his other places, or before 
any of his other miniſters whatſoever, or in the courts and places of any other lords 
whatſoever within the realm, ſhall be pleaded, ſhewed, defended, anſwered, de- 
hated, and judged in the Zng/iſb tongue, and that they be centred and inrolled in, 


I 
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Ok Declarations. 4 

of pleaders, no man ſhall be prejudiced; ſo that the matter of the 55 
action be fully ſhewed in the declaration, and in the writ. How- 

ever, it was always at leaſt ſo preſumed by the moſt eminent 

pleaders and ſages of the law, by drawing this concluſion from 

the words; Count ne abatera pur default de form, iſſint que eyt | 
ſubſtance ; that is to ſay in Engliſh, A declaration ſhall not abate | 
for want of "5a fo that it bath A oe But counts are more 8 
eſpecially relieved, when defective, by the ſtatute of 18 Elz. cap. 

14, of jeofails after verdict, air, they want form or agree- 
ment with the regiſter. Note well the ſtatute (a), and what 

Caſes are remedied by the ſame. For, notwithſtanding the ſtatute 

of 36 Ed. 3, before recited, there is holden a maxim in our Yide Tir. Jeo- 
books, That, it ſufficeth if a bar be good to common intent; but à *s & re- 
count in the ſubſtance thereof muſt be good to every intent. And fo bafra 3 
is 3 Hen. 7. 11, and- 12. where the retorn of a writ of reſcous 
was adjudged ill, becauſe the ſheriff named no place where the 
reſcous was made ; the retorn of a ſheriff reſembling a count, 
wwhich muſt be good to every intent. And ſo is 3 Ed. 4. 21. 
That a declaration muſt be certain to every intent. And yet, In 
ſome caſes a count Pay be holden good by intendment ; as 3 H. 6. 
35. the plaintiff in debt did declare upon an obligation made at D. 
which extended into two counties; yet it ſhall be taken without 
other declaration to be made in the county where the action is 
laid; where note, that the county is not by 7 name declared. 
And 20 H. 6. 23. the plaintiff in account did declare, that the 
defendant was receiver until the feaſt of St. Michael, but ſhewed 
not which St. Michael; and by intendment it ſhall be taken for 
St. Michael the Archangel. And 38 H. 6. In debt by a ſervant 
againſt his maſter for wages, he declared upon a retainer for 
eight years, taking for every year twenty ſhillings ; it ſhall be 
intended from year to year, according to the ſtatute. 


Latin; (5) And that the laws and cuſtoms of the ſame realm, terms, and 3 
be holden and kept as they be and have been before this time; (6) And that by the 
ancient terms and forms of pleaders no man be prejudiced, ſo that the matter of the action 
be fully ſhewed in the declaration and in the writ.” 

(a) By the STAT. 18 Eliz. c. 14, it is enacted, That after verdict given in 
any action, ſuit, bill, plaint, or demand, in any court of record, judgement there- 
upon ſhall not be ſtayed or reverſed for want of form touching falſe Latin or variance 
from the regiſler, or other faults in form, in any writ original or judicial, count, 
declaration, plaint, bill, ſuit, or demand; or for want of any writ original or 
judicial, or by reaſon of any imperfect or inſufficient return of any ſheriff or other 
officer, or want of any warrant of attorney, or for any fault in proceſs, upon or 
after aid prier and voucher.” See a commentary on this act in 1 Bac. A. 92. 
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 Waxims and Vules of Pleading. 
Next is to be conſidered what ſhall vitiate a count, and what 
ſhall not. And firſt note well, that it hath been held for a maxim, 
- among the ſages of the law and ancient pleaders, That for furplus- 
age the count doth not abate; (Surpluſagium non nocet) as is ꝙ H. 6. 
25. by Rolfe. And fois 46 Ed. 3. 21. Where in a Quod ei de- 
forceat, the demandant did alledge eſplees in himſelf, and like- 
wiſe in the donor; and 7 good : although, as it ſeemeth by the 
book of 3 H. 6. 41. If the count want eſplees, the fame is ill. 
And ſo is 9 H. 6. 41. where ſaid, That if one, in an attachment 
upon a prohibition doth not expreſly declare, that the prohi- 
bition was delivered to the defendant; ill: for there is ſaid to be 
a form to be obſerved. And by 4 Ed. 4. 14. and 20 H. 6. 18. 
A blank or _—_ left in a declaration doth abate the ſame. 
But, by 24 Ed. 3. 35, and 54. If the obligation be Anno Domini 
only in the date, without mentioning the king's reign, the de- 
claration may be ſo alſo ; and, as it ſeemeth, may be otherwiſe 3 
U!7Z. contra. a | 
By 11 H. 4. 72. it's faid, That in debt againſt the ordinary or 
paoler, you ſhall not need to declare how they were made 
ofticers,, becauſe an action lieth againſt officers in poſſeſſion. 
And note, That where a condition contained in the obligation is 
to the advantage of the plaintiff, 'there he muſt declare thereof 
by 21 Ed. 4, 36. Otherwiſe if it be to his diſadvantage, or con- 
tained in the condition of the obligation; and to that intent is 
22 Ed. 4. Bro. tit. Count 13. where any thing is to be done by 
the plaintiff; and 33 H. 6, 3. putteth the difference, where it is 
contained in the obligation, and where in the condition: and to 
that intent is 9 H. 6, 15, 16. But yet 26 H. 8, 1. the condition 
was indorſed to this purpoſe, That if the obligee deliver to the 
obligor a bull, that then the obligation ſhall be void; otherwiſe 
not: there the plaintiff is to declare upon the condition; but 
Shelly doubted, if he ſhall be compelled to do the ſame of 
neceſſity, And by 3 H. 6, 8, if the defendant do bind himſelf. 
by indenture in forty pounds, to perform all covenants contained 
in the ſame, the plaintiff ſhall declare upon the breach of every 
covenant, to which the defendant ſhall plead, covenants performed 
enerally; and then the plaintiff ſhall aſſign one or more breaches . 
Fectlly, whereupon iffue ſhall be joined. But as before, ſo in 
annuity: pro confilio impenſo & impendendo, the plaintiff in annuity, 
or in debt for the arrearages thereof, ought to count that he did 
(or was ready to) give counſel, becauſe a conſideration executory. 
Otherwiſe of counſel executed; as is 3 H. 6, 35. 38 H. 6, 22. 
Ed. 4, 104. | 
4 


4 Of Derclarattions. 5 

But yet 21 Ed. 4, 49 · Brook, Count 72. This difference is ruled 
there, That where an annuity is ſo brought by a ſpecial officer; 
as by a keeper, bailiff, ſteward, &c. there he muſt declare of the 
ſervice; but otherwiſe in a declaration pro confilio, becauſe more 
general, there the defendant may aſſign the breach, or lay the 
default; guad nota. Alſo, if an annuity be granted to an attorney 
pro confilio impemſo & impendendo, and a ſuit happens to be de- 
pending, after the grant made, between the grantor and a ſtranger, 
and the attorney (not _ requeſted to give counſel in that cauſe 
to the grantor) gives counſel to the ſtranger therein: reſolved by 
the court, that this is not againſt the intent of the grant; but 
that the annuity (notwithſtanding ſuch advice given againſt the 
grantor) ſhould continue. 4 H. 8, 13. | 

Note, it is not material, when you declare an annuity, to ſet 
forth the title or eſtate of the grantor ; but only to ſay, that the | 
© grantor did grant the annuity, Co. Entries, Annuity 49. And by 

15 H. 7, 6, it appeareth that the plaintiff in formedom may declare c,uu & tar 

of .a gift, without ſeiin: and ſo is 34 H. 6, 48, upon dimyit ; and /ar: /eifin, 
alſo common experience. And note, where there be two defend- 


in treſpaſs in the Simulcum, that he with the other (ſuch a day) declaration. 
did the treſpaſs ; and when the other came, he counted againſt 
him in like — as is 46 E. 3, 25. But agaioſt the latter the 
plaintiff varied in the day. And 44 Ed. 3. 41. Br. 583. A man 
may have detinue of charters and of chattels jointly, becauſe 
there one thing is the ground of the action, -viz. the detainer. 
And 41 Ed. 3, Damage 75, and 1 H. 5, 4, one may have an 
action of debt, where part of the money is due upon bond, and 
other part by contract, becauſe there debt is the only cauſe of 
action. | 
So, by 19 Ric. 2, Caſe 52. In things of the like nature, (a) 
one declaration may contain divers ſeveral wrongs ; and therefore in 


(4) Here we may obſerve, that perſonal actions are ſuch as ariſe ex contrafu; ſuch + 
as debt and detinue ; or ſuch as ariſe ex deliclo, as treſpaſſes founded on force, Which 
are treſpaſſes vi & arms; or upon a particular fraud, which are actions on the caſe; . 
— ivifion hath given the rule of what may be contained in the ſame declaration, - 
* Ar. In, 

v For in debt the old proceſs was ſummons, attachment, and diſtreſs; and on 
taking out the original a fine was paid to the king, which was in proportion of the 
ſum demanded ; but in treſpaſs the proceſs was a capias, becauſe the man that had 
committed a tort might be ſuppoſed: to fly from juſtice ; and in this action the court 
ſet a fine on him in proportion to-his offence, and levied it by a capiatur ; and there- 

fore the true reaſon why actions may or may not be joined atiſes from the dif- 
-ference of the proceſs, and the fines paid on taking out the original, and _ 


ants, and the one appears, and the plaintiff counts againſt him 8 


b Maxims and Rules of Pleading. 

| an action upon the caſe, the plaintiff declared againſt the defend- 
_ ants, Firſt, for hindring him to hold his leet. Secondly, for 
diſturbing his ſervants and tenants, in gathering his tithe. 
Thirdly, for threatening ſo, that the people, &c. durſt not come 
. to a certain chapel, to do their devotion, and preſent their offer- 
3 | ings : and, fourthly, for the taking away his ſervants and chattels. 
| Where the And ſee 22 H. 7, Bro. 87. The plaintiff did count de nous againſt 
; ronverhamay defendant, and the priee in aid, after aid prier. And 5 H. 5, 
and where 13. He ſhall alſo count againſt tenant by reſceit, mutatis mutandis. 
et. The like ſeemeth ſhould be againſt the vonchee. Yet by 8 H. 6, 

16, the plaintiff ſhall not count de novo againſt the garniſbee. 
And 14 H. 6, 3, one ſhall not count againſt him that cometh in 

t upon the grand cape, until he hath ſaved his default. 

Rules tobe And note, touching the declaring of the time and place, firſt, by 
. eiter io, 9 H. 6, 115, 16. That in waſt, and ſuch like mixt actions, as alſo 
; the day, the in actions real, one ſhall not count of the day, year, and place; 
gear, and ofþernviſe in perſonal actions. And to the ſame intent is 7 H. 5, 5. 
2 place. And therefore 35 H. 6, 50, a parſon brought an action of debt 
| for the arrearages of an annuity granted unto him until he ſhould 
be promoted to a benefice, and declared, that he took a wife, 
which determined the annuity ; yet becauſe he did not ſhew the 
place where he took her to wife, the count was ill. And fo is 
35 H. 6. In an action of debt brought by an adminiſtrator, for 
not ſhewing in what place the adminiſtration was committed 
unto him: but it is otherwiſe of an executor; for he is not 

bound to ſhew where he was made executor, becauſe he may be 


\ executor of his.own wrong. 


the difference of the defendant's pleas; for if that were the reaſon, debt upon an 
- obligation, to which the plea is non eff fuctum, and on a mutuatus, nil debet, would 
not be joined. Reg. 95, 139. 1 Vent. 366. 4 Bac. Abr. 11. 
Hence it hath been adjudged, that debt on an obligation and on a mutuatus may 
be joined, becauſe the writ is general; and the declaration upon both will be war- 
ranted by the authority given by the general words of the writ ; ſo debt and detinue 
may be joined in the ſame writ, becauſe there are writs in the regiſter in which they 
are both comprized in the ſame writ; ſo debt upon a leaſe and for cloaths may be 
joined, but debt and account cannot be 2 Bro. Jeinder in Aion, 97. Cre. 
Car. 20, 316. 1 Keb. 147. 1 Vent. 366. Raft. Ent. 150, 174. 

So ſeveral wrongs and treſpaſſes may be joined, becauſe they may be comprized 
in the ſame writz and ſo may ſeveral actions on the caſe, where the caſe is of the 
ſame kind; as an action for a fraud on the delivery of goods, and on the warranty 
of the ſame goods, being both on the contract; ſo againſt a common carrier, on 
the cuſtom of the realm, and trover, may be Joined, becauſe both on the tort, it 
being a violation af the cuſtom not to deliver the charge. 8 Co. 87. Fenk. 211. 


WM Faym. 233. 3 Lev. 99- 
* | And 


And note, 35 H. 6. 38. where the plaintiff in debt did count 
upon a leaſe of four acres for the rent of three pounds; and the 
defendant did plead to the count, that he did let thoſe four 
acres and other lands, and a good plea: but the greater doubt, 
whether he ſhould in that caſe take a travers; for in our books. 
it is obvious, That if the plaintiff in his declaration miſtake the The dind- 
beginning of a term of years, the land, or number of acres; or Vantage of | 
declare upon 4 ſimple contract, when it is conditional, the ſame is time, years, 
uo good declaration, and advantage thereof may be had as well upon or number 
the general iſſue, as otherwiſe. And in Fogaſſa's Caſe, in Pl. Ʒ 
Com. If the plaintiff count generally y_ a leaſe, and the defend- 
ant plead, ne leſſa pas (non dimifſit) the plaintrff ſhall not give in 
evidence a leaſe by deed. And 28 & 29 H. 8. Dyer 32. an action 
of debt was brought upon a leaſe of fix and twenty acres, the. 
defendant ſaid, that the plaintiff let the ſame, and four acres. 
more; ab/que boc, that he let the fix and twenty acres tantum 
whereupon iſſue was taken, and the verdi& found the demiſe. 
on] x one and twenty acres; and thereupon the queſtion was, 
Whether the verdict had found far the plaintiff, or for the de- 
fendant? And by Fitz. and Englefield it was found for the. 
plaintiff, becauſe agreed of both ſides, that fix and twenty acres- 
were let, and the queſtion was upon the four acres : but Baldwin 
and Shelley ſeemed to be of opinion, that the verdict was ill 
but She/ley ſaid therein, That is the defendant had pleaded a plea 
without a travers, (becauſe he had confefs d the count, and more) 
it would have been good; or if the travers had been, ab/que hoc 

mod predittus le plaintiff dimiſit les four acres more, it would have 

en well enough. | 

But touching this matter of travers, of the quantity, time, or Note. 
lace, ſee more in the titles. travers, iſſue, and ver dict, afterwards 
in this book. 
And ſee 11 H. 6. 5. That if in debt for rent it a eth. 

* by the count that one of the days is not yet come, the writ 
* ſhall abate; but otherwiſe in avowry by all the court: nota geveral days 
« diverſitatem. And ſee Fitzherbert's. Natura Brevium, in his of S 
writ of debt, ©* That where divers days of payment are contained — M0 
in a recognizance, upon the firſt default ſhall go out a fire os the firſt 
„% facias; but upon a bin for debt, not until the laſt day: not- default, Where 
« withſtanding it hath been held, That in an action upon the caſe, 1 | 
upon an executory promiſe, the plaintiff might have his writ 
upon the firſt default, and recover for that loſs ; and fo upon 
< every default,” 


It 


- 


3 Paxims and Rules of Pleading; | 

It appeareth by 7 Ed. 4. 15. and 1 Ed. 4. 4. 39 H. 6. 

11 H. 4. 55. and [A Ed. 3. 4. in Brook, Title Brief, by ths 
8 better opinion, That in debt, reſceit of parcel, hanging the 
« writ, doth abate the whole writ ; but that (as it ſeemeth) is 
intended where the count and demand is of one entire contract; 
«© as a precipe of a manor, and entry into part: for it is other- 
« wiſe (as it ſeemeth) where a precipe is of ſundry acres, and 
«« the demandant enter into but one of the acres : but (by the 
« ſame book, 50 Ed. 3. 4.) that ought to be pleaded, puis le 
* darein continuance : and (by moſt of the other books) if the 
action were upon ſpecialty, then it can neither be pleaded to 
« the writ, or in bar of the action, without ſpecialty; and if 
* the defendant conclude his plea, in bar, it goeth but to the 
te action for part: but (as it ſeemeth) be the action either upon 
| « ſpecialty, or not, if the defendant plead in bar the reſceit of 
e parcel, either before, or hanging the writ, he muſt plead the 
| « ſame by deed, and it goeth but to that part: but if the plain- 
«« tiff bringeth an action of twenty pounds, and declare that he 
« js fatisfhed of ten pounds, the writ doth abate of his own 
«© ſhewing ; for he ought to bring his action only for that which 
ce js behind, and declare himfelf to be fatisfied of the reſt : but 
if he bring his action for the whole, and nil debet, or a releaſe 
* be pleaded to part, that goeth but to the ſame; and ſo it 
«« feemeth by the plea, quod non deber prediflas viginti libras, 
« nec aliquem denarium inde.” 

And in the faid book of 11 H. 4. debt was brought for forty 
pounds, declaring part upon a leaſe, pareel upon a contract, and 
part for work done: and to part the defendant tendered his law, 
to other part he pleaded, ne /efſa pas [non dimifit,) and to the 
refidue he tendered the money in court; and the plaintiff, as to 
the plea of the leaſe, took iſſue; and, to that of the mone 
tendered, he rejoined, that he had received it accordingly ; woo 
as to the reſidue, he refuſed the law ; and to that, and the point 
of receipt, the writ only did abate, guod nota. _ | 

Reaſons for Where the writ and declaration are general, as in treſpaſs 
pleading the quare clauſum fregit, if the plaintiff ſo declare, the deſendant, 
and piving a às all the books agree, may plead a ſpecial plea to enforce the 
new aſſign- plaintiff in his replication to aſſign the place more certain: but 
ment by 7 this plea of the defendant muſt be allo very certain, as 4 & 5 
4 Pb. & Mar. Dyer 161. for the defendant to ſay, That the place 
where is fix acres, is no plea, unleſs he alſo give it a name, or 
boundaries: and ſo is 22 H. 6. 24. that the detendant ſhall plead 
certainly ; 
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certainlys and this for the advantage of the defendant, for if he | . 
lead the general i/ue, the plaintiff may in any place in that town 
allign the treſpaſs : or elſe, as is the book 28 H. 8. Dyer 23. 
If the defendant doth ſay, that the place Where is ſix. acres, 
which is his freehold; and the plaintiff feply, That it is not his 
freehold, &c. If the, plaintiff have A cloſe of like quantity, it 
ſhall be intended the ſame: but the plaintiff's new aſſignment 
muſt alſo be as true and certain to all intents, as is 9 Eli. 
Dyer 204. It it be both true in the name, and in the boun- 
daries, and mult not be (as there) wid, act” prat five terr. 
And as 1 H. 7. 11. and 21 H. 6. 2. and other books, the 
plaintiff mult, ſay alſo in his declaration, 4% quam, Ge. And 
then, as in 14, H. 4, 24, the defendant ſhall not plead, that the 
lace Whers 5s nll one, c, but tha Navy advantage thereof beſt 
by the genetal iſſue, if, he pleas aforeſaid be entered; and ſo is, 
1 Ed. 5. 4, Vet in the Haid book 21 H. 6. 2. the defendant did 
rejoin, that the plate was all one, &c. and known by one name. 
But as 27 H. 8, 22. where the defendant in his bar ſaid, The 
Place whore was an acre and three roeds ; the plaintiff might have 
aſſigned the telpals, ip Fhe three roods, without the acre, and 
the bar, as to the acre, to no purpoſe. And 1 H. 7. 11. the 
defendant did plead, 'That the place where was three acres, parcel 
of the manor of B. of which A. did him enfevff, &c. To which 
the plaintiff replied, That the place where was the ſaid three 
acres, and thirty acres more, parcel, of the ſaid manor; and no 
lea, becauſe he doth not ſay, al” gun, or agreeing with the 
efendant's anſwet : ſo that it ſeemeth the plaintiff may reply to, 
or take iſſue upon, the defendant's plea, if it ſhould untrue, 
as, for the moſt part, the firſt part of it is. 8 | 
And it ſhould ſeem alſo, by 9 Ed. 4. 24. and divers other Declaration, 
books, that the plaintiff may at his , pleaſure, in his declaration — 
of treſpaſs, count of the place certain, by name and number of :reſpifs, as 
acres, and there the e muſt plead at his peril : and fo are b 5 3s 
the books of 5 Ed. 4. 124 and g 1. 7. 6. in treſpaſs of goods ; cen in C. B. 
and as 38 H. 6. 5 H. 7.8. and other books in entry upon the 
ſtatute of R. 2, and 8 H. 6. But 21 Ed. 4 18. in treſpaſs guare 
domum fregit, without giving a name, the defendant may enforce 
the plaintiff to a new aſhgnment ; notwithſtanding by Brian and | 
Littleton, 15 E. 4. 23. in manner ruled, that the plaintiff in his = 
declaration in treſpaſs, naming the place certain, is but nugation ; 
to which the.defendant, by the plaintiff's act, ſhall not be enforced ; 
to an{wer-; as if the | plaintiff in debt upon an obligation doth 
an e declate, 


Rules for de- 
elaring in re- 
plevin an 


tre ſpaſs. 


which 15 . 


Where it 1s ſaid alſo, in 
replevin, accordin to name 


cloſe, and the plaintiff affigned the. treſpaſs in another place of 
that cloſe. And L 
the plaintiff's licence : to. which the plaintiff replied, That the 
defendant came back again the ſame day, and re- entered his 
cloſe ; where alſo it appeareth, that where one juſtifieth the ſame 
day, he need not conclude, Que eff eadem tranſgreſin. Vide Brook, 
Tit. T. reſpeſs Vide Noy's Reports, fol. 70. Roll's and Walter's 
Caſe ; where in replevin the defendant avowed, damage feſant, as 
tenant to J. S. who was ſeiſed in jure ecelgiæ, and demiſed to 
him for years; and held good without ſaying, that he was parſon : 
but, /ecus in guare impedit ; for there the plaintiff muſt name the 
defendant parſon imparſonee, becauſe till then, in that caſe, he 
cannot plead in bar. | | | | 
By Co. 1 Inft. fol. 145. the ſheriff ought to take two ſorts of 
pledges in replevin, one by the common law, ad proſequend 
uerelam; and the other by the ſtatute, de retorno habende, 
8 the plaintiff in replevin muſt alledge a place certain, 
where the E cattle, or goods were taken. By Co. 1 Inft. 
fol. 145, ſeveral perſons, whole beaſts, cattle, or goods are taken, 
thall not join in replevin ; nor is it a good plea to ſay, that the 
property is to the plaintiff and another. But by Co. lib. 7. in 
the caſe of ſwans, a replevin lies of ſuch things in which one 
hath but a qualified property, as of beaſts that are fere nature, 
and made tame, ſo long as they have animum revertendi. So 
2 Ed. 2. Fitzherbert, title Avawry 182. replevin lies of a leve- 
ret, or of a ferret; and by the regi/fter original, fol. 8 1. it lies 
of a ſwarm of bees. And by 7 H. 4. 28. and 6 H. 7. 29. 'tis 
at the plaintiff's election in many cafes, to have replevin or treſ- 
| 2 | 


paſs 
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(s for. his rattle-or goods. taken, which he will; but he cannot 


44 


ave an action of tre againſt his lord for taking them. 
But b 7 5 books 3 viz, Rafal. 567 & 572. and Coke 
610. and Fitæb. Nat. Brevium, fol. 69. b. replevin lies de averiir 
capt” & detent' ae Se. & de aliis averiis capt & adbuc 
detent ; and there ſaid, that when the plaintiff declares, that the 
defendant yet detains the cattle, and the defendant appears and 
makes default, the plaintiff ſhall recover all in damages; and alſo 
tis there ſaid, that if the beaſts. are chaced into another county 
after they are taken, the party may have a replevin in which of 
the counties he pleaſeth, or in both. Alſo it appears in Dyer s 
Reports, fol. 280. That if the plaintiff be nonſuited before de- 
claration, and he ſueth out a writ of ſecond deliverance, and is 
again nonſuited before declaration, the defendant ſhall have the 
cattle irreplegiable, without any avowry. A, 

Note, if replevin be before the ſheriff by writ, it may be re- 
moved by the plaintiff into the King's Bench or Common Pleas 


by pore, without cauſe ; and by the defendant with cauſe men- 


tioned in the writ ; but if it be before him by plaint, then it 
may be removed by the plaintiff, by a writ of recordari facias 
leguelam iſſuing out of Chancery, without ſhewing cauſe; but if 
the defendant removes the plaint by that writ, be muſt ſhew 
cauſe therein. | 

Note alſo, If lips beaſts or cattle, and goods and chattels, 
which are dead, or things inanimate) are named together, and 
replevied by one writ, as they may, the live beaſts or cattle muſt 
be named before the dead, as quandam vaccam ſuum & quedam 
averia ſua, que J. S. cepit. 

Note farther, That by the common law, when the goods or 
chattels of any perſon are taken, he may have a writ out of the 
Chancery, commanding the ſheriff to make replevin of them, 
and this writ is vicontiel, and in the nature of a juſticres, (by 
which the ſheriff may hold plea of any value, and in all caſes ;) 
but when the defendant claims property, and when more than 
one live beaſt is taken, then the form of the writ is, quod reple- 
giari faceret J. S. quendam ſpadonem, vel equam, &c. And when 
many dead chattels are taken, then the writ ſhall be, quod reple- 
giari faceret bona & catalla ſua, and the plaintiff muſt aſcertain 
them in the declaration ; but if but one dead chattel be taken, 


then the writ ſhall be, guod replegiari faceret J. S. quoddam exa- 
men apium. 


C 2 3 Cro. . 
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Marims and Nunes: ot leading. 
3 Oro. 627, 628. the plaintiff brought 'treſpals for taking an 


| hide; and the defendant pleaded in juſtification, That the major 


and commonalty of London were ſeiſed of an houſe called Leaden- 
Hall, where he took the ſaid hide damage-feaſant, as their ſer- 
vant, &c. To which the plaintiff replied, That Leaden-Hall is 
an ancient market for Fridays, and that he bought the hide there 
on ſuch a Friday ; and that he had the ſame on his back, to 
carry away, quouſque the defendant took it prout in varr : and 
tho' objected, that the replication 1s not 7 becauſe he con- 
cludes not, que eſt eadem captio, &c. for that he varies from the 
manner of the caption, and by his pleading takes from the de- 
fendant's authority; yet reſolved good without it, becauſe it 
agrees with the defendant's plea, in_ time and place of the 
caption. i994 

3 3 Cro. 8. 98. in treſpaſs, the defendant pleaded, that he is 
clericus & ſeiſitus de rectoria de A. in jure ecclefie, and makes 
preſcription for him, and all his predeceſſors, parſons of that 
church, to have had a way, time out of mind, in ſuch a place; 
but Gays not, that he was a parſon; and notwithſtanding it was- 
objected, that he had not enabled himſelf to make a preſcription ;. 
yet Hraſmuch as he hath alledged, that he is ſeiſed in jure eccleiars. 
it tantamounts thereto, and. is good. ow 
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Of Bars, or PTRAS to DECLARATIONS. 


Bar, in our law, ſignifies a deſtruction for ever, or taking 
away for a time the action of him that hath right; and it 
is called, a plea in bar, when ſuch a bar is pleaded, Co. 1 Inſt. 
fol. 372. Plow. fol. 26, 28. Colthirff's Caſe. Brook, Title Bar, 
num. 101, and 5 H. 7. fol. 29. There are alſo pleas in abate- 
ment of a writ, plaint, or count. | 
A plea in abatement, in our law, being as much as exceptio 
dilatoria with the civilians, Britton, cap. g1.) or rather an 
effect of it: for the exception alledged and made good, works 
the abatement. And this exception may be taken either to the 
inſufficiency of the matter, or incertainty of the allegation, by 
miſnaming the plaintiff, defendant, or place: to the variance 
between the writ or count, or ſpecialty, &c. to the incertainty 
of the writ, plaint or count: to the death of either of the parties 
before judgment had, and for divers other cauſes : upon which 
defaults the defendant may pray, that the writ, plaint or count 
may abate, that is, the plaintiff's ſuit againſt him may ceaſe for 
that time. | | | | 
There is alſo a plea in abatement to the juriſdictian of the court, 
called a ec lea, which is, where a matter is alledged in any 
court, that ought to be tried in another: or, a refuſal of the 
judge as incompetent, becauſe the matter in queſtion is not within 


his juriſdiction: as if one lay baſtardy to another in a court baron, 
Kitchin, fol. 95. anno 4 H. 8. cap. 2. and 22 ejuſdem cap. 2, 


& 14. 

But before we treat of pleas in abatement, we ſhall- conſider, 
what pleas ſhall conclude the defendant, by his appearance, con- 
tinuance, Cc. As to which the tenant or defendant ought eſpe- 
cially to take care, that by his appearance, and taking of idem 
dies or (a) imparlance, he conclude not himſelf of his advantage 
in pleading; for by our law-books idem dies is before continuance,, 

(a) Imparlance is, when one is to anſwer to the action of another, he deſireth - 
ſome time to adviſe what he ſhall anſwer ; and it is nothing elſe but the continuance 
of the cauſe till a further day. 2 Lil. Reg, 34, 2 Show. 310. 4. Bac. * . 
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- MWarxims and Rules af /Pleading. 
and imparlance after, and by conſent of the party : and therefore 
note, That after imparlance general one ſhall not plead to the juriſ- 
diction, as is 22 H. 6. a. But if the imparlance be ſpecial, viz. 
Salvis fibi omnibus & omnimodis advantagiis tam ad breve quam ad 


This imparlance, or /ibertas interloquendi, has been thought to ariſe from a notion 
of religion, which is mentioned in St. Matthew, chap. v. ver. 25. Agree with thine 
adverſary quickly whil/t thou art in the way with him. They looked upon the plaintiff 
at the time of declaring to be in his way towards judgment; and that therefore, 
ſince the defendant was ordered by the precepts of religion to agree with him, that 
there was a neceſſity to give him time for that n and therefore /ibertas loguendi 
was entered on the roll. 4 Bac. Abr. 27. When the defendant appears, and the 
parties by conſent obtain a day before the declaration, this is called dies datus prece 
pa: tium, —A day given before the count is called dies datus ; but when after it, it is 
called an imparlance. Hard. 365, 365. But for this diverſity between an imparlance 
and the dies datus, ſee Moor 79. pl. 209. 3 Leon. 14. Bendl. 153. pl. 214. Cre. 
Eliz. 740. A 

In — Common Pleas. they anciently proceeded by original writs, which were 
warrants, out of Chancery for them to proceed; thoſe always gave the defendant 
notice of the cauſe of action; and as he had a view-of the writ before he appeared, 
if he had any dilatory plea, be was to put it in immediately; but when he pleaded 
in chief, and came in towards the end of the term, they gave him time to make 
his defence, which was called imparlance. 2 Show. 444. Skin. 2. Liv. 211. 
1 Lev. 197. ; 8 CER 

But in the King's Bench, when the defendant comes in by latitat, he does not 
know, till after his appearance, for what the plaintiff declares; and as he had not 
ſight of the bill before-hand, he had time allowed him to plead any plea in abate- 
ment, which is called a ſpecial imparlance. Caſes in B. R. 529. | 

When the Common Pleas proceeded on clauſum fregit, as the defendant was under 
the ſame diſadvantages as when he was arreſted on a /atitat, he had the ſame privi- 
ledge, as to time, to make his obje&ions to the declaration. 2 Show. 310. | 

This begot the diſtinction between general and ſpecial imparlances, which latter 
is again r into the general ſpecial imparlance, and that which is ſtill 
more ſpecial. Caſes in B. R. 529, R e br 

The general imparlance is entered on the imparlance roll in the words following, 
petit licentiam interloguendi, which, in the King's Bench, and on clauſum Fregit in 
C. B. is entered of courſe, and is all that is done the firſt term; but in ſpecial ori- 
ginals, returnable in an iſſuable term, the courts have denied the defendant leave to 
imparl, in order to put off a trial; alſo after this general imparlance, the defendant 
cannot regularly plead any dilatory plea. 2 Lill. Reg. 36, The general ſpecial 
imparlance is entered thus, ſalvis ſibi omnibus & omnimodis advantagils & exceptionibus z 
that which is more ſpecial is, ſalvis fibi amnibus advantagiis ad breve, billam ſive 
narrationem; the general imparlance is of courſe, but the ſpecial muſt be obtained 
ſrom the court. 4 Bac. Abr. 28. 

Mr. Juſtice Powe! thus lays down the different kinds of jmparlances ; There are 
two ſorts of imparlances ; the one general, after which one cannot plead in abate- 
ment at all ; the other ſpecial, with a ſalvis ſibl omnibus exceptionibus tam ad breve 
quam ad narr' ; after which one may plead in abatement of the writ and count 
and this fort of ſpecial imparlance may be granted by the prothonotary ; there is. 
another ſort of imparlance more ſpecial, with a /alvis ſibi omnibus exceptianibus & 
advantagiis guibuſcunque, Which cannot be granted without leave of the court, and 
is diſcretionary, and after which one may plead to the juri(dition of the court. 
Caſes in B. R. 529. | 


narrationem, 


W. 
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narrationem, it is otherwiſe: but to the writg it ſeemeth, after a ; 
general imparlance, one may plead jointenancy, non-tenure, over- 
dale and nether- dale, and the like, whereof he is not efopped by 
his appearance, as is the hook of 9 Ed. 4. 36. But miſugſiner, 
and the like, after a general appearance, and imparlance, he ſhall 
be concluded of, as are the books; and therefore the way in that 
caſe is to appear in this manner, viz. J. S. gui implacitatur per 
nomen J. D. comperuit & habet diem, vel petit licenciam inter- 
loguendi, vel petit * ns fibi omnibus advantagiis, &c. | 
- And by 8 H. 6, 18. one plead to the juriſdiction of the of pleas to 
court after declaration, the ſame ſhall not be entred until the plea e juriſdic- 
be diſcuſt, .and the continuance ſhall be upon the writ. And by 8 
50 E. 3, 9. upon the view, one ſhall plead ancient demeſu to the 
juriſdiction; and ſometimes the court ſhall ouſt the parties of 
juriſdiction, although they themſelves ſeem to take no advantage 
thereby, as in 22 Ed. 4, 23. 6. in treſpaſs between the parſon 
and vicar; otherwiſe he ought to plead it, as before. And by 
H. 4, 12. and 8 H. 4, 18. a foreign plea in a perſonal action, poreign 
b to the juriſdiction; otherwiſe in a real action. And by 21 Eg. pleas: 
4, 10. the judgment in that caſe is, as in other pleas, that the 
writ ſhall abate. 5 a | ub 
Next we ſhall conſider what pleas may be. pleaded to the 
juriſdiction, and they are ancient demeſn (a), county atine, 
cinque-ports, &c. But according to 44 Ed. 3. If the defendant 
plead to. the juriſdiction, and conclude to the attion, the juriſdition 
it admitted; unleſs as in 1 R. 3, 1. Natura Brevium,' and other 
books, where treſpaſs is — vi & armis, or where the free- 
hold is pleaded in the county court, or court baron, then the 
court ought to take conſideration therein. And it appearseby 49 
Ed. 3, 34. That every caſtle of the cinque- ports is intended 
gildadle. and not of the ports, quod nota. And the lieutenant of 
Dover caſtle was aſſeſt in king James the Firſt's time, in the 
ſubſidy; and 4 Ed. 4. 16. the Tower of London, by Middleſex. 


(a) Ancient demeſne may be pleaded in ejectment, by leave of the court, and 
upon a proper affidavit; but the court will not ouſt themſelves of juriſdiction, in 
favour of ſuch a ſtrange wild juriſdiction as this, without a very ſuthcient affidavit : | 
and ſuch affidavit "an ſhew that the lands are holden of a manor, which manor is 
itſelf ancient demeſne ; and that the matter can be tried in the court of that manor; 
and that there are ſuitors there: and it muſt ſhew that the demandant has a freehold. 
Domeſday-book will not ſhew whether the particular Jands are ancient demeſne : it 
will only ſhew whether the manor is ſo, or not. 2 Bur. Rep. 1047, 104. Trin. 33 
& 34 Geo. 2. in B. R. 5 N * 
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- Marimis and Rules 'of Pieading. 
This plea to the juriſdiction being to be pleaded at the firſt, 
unleſs in ſpecial caſes, as before: the next in order, is to the 
perſon, then to the count, after that to the writ, and to the 
action of the writ, and the laſt is in ba Tut. 
And therefore next to the pleas to the juriſdiction, are thoſe 
to the perſon, which according to Litilkton are fix in number, 
viz. villenage, utlary, alien, hors de protection, profeſſion, and excom- 
mengement. In pleading the laſt of which, the defendant muſt 
ſhew the letters of excommunication, which plea doth not. abate 


the writ ; for upon the plaintiff's ſhewing his letters of a5/o/ution 


Of pleas to 


the count. 


Of pleas to 
the writ. 


Of pleas to 


in court, he ſhall have a reſummons againſt the defendant ;; and 
by 33 H. 6, 23. profeſſion or alien may be alſo pleaded to the 
action. 1 a Of Aon 
And touching pleas to the count, farther than before is men- 
tioned, they are divers, as variance from the vrit, wanting ferm 
or ſufficient declaring upon the condition, and the like, as the caſe 
requires ; for which ſee afterwards, and Brook, title Count. | 
And as concerning thoſe pleas which are to be pleaded to the 
2orit, they be of two. ſorts, viz. the one apparent in the writ, 
« of which the defendant may at all times take advantage, and 
« the other reſting upon the plea of the defendant; as 'nnofmer, 
*« jointenancy, non-tenure, non babetur aliqua' talis villa, or over- 
« ale and nether-dale, of the place where the action is laid, and 
« not of which the defendant is named; unleſs in cafes where 
„ utlary lieth, and that the lands lie in A. and not in B. and the 
like, which the defendant is bound to take in time, and to look 
re that he be not concluded of them by his general appearance, 
* continuance, or imparlance, as before is mentioned : and note, 
that it appeareth in a report 3 Elizs. that if the defendant for 
matter apparent plead to the writ, he ſhall in the beginni 
sand ending of his plea, petere judicium de brevi; but otherwiſe 
in the concluſion only. | | 
„And touching pleas to the action of the writ, they are, 


the action of * where by the plaintiff's own declaration, or the defendant's 


the writ. 


« plea, it appeareth that the plaintiff ought not to have the ſame, 
10 — another writ.“ And, as 26 Fa 8. Brook, Brief 409. 
the defendant may chooſe either to conclude to the writ, 
« or to the action of the writ.” And fo 9 Ed. 4, 3t. where 
dower was brought againſt a guardian; and he ſaid, he was not 
guardian: judgement de brevi. 


In 
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tet eas to Declarations. -- 17 
In the next place we will proceed to the form of the defend- Ofthe deſen- 
ant's . pleadings: and firſt,: touching his defence. (a) againſt the ag} 28 

plaintiff, it appeareth 34 H. 6. 33. and other books, in Bro. title of bis de- 

Defence, That in divers actions, as namely, afſiſe, dower, darein fence. _ 
preſentment, mortdanceflor, per que ſervitia, attaint, and ſcire 
factas, the defendant ſhall only fay uenit & dicit, without other 
defence, And 46 Ed. 3. 23. in an aſſiſe of nuſance in the Com- 


(a) Defence cometh from the word defends, ſo called from the manner of plead- 
ing, viz. venit & defendit, and is two fold ; firſt, half defence, which is venir & 
wefendit vim & » Secondly, full defence, viz. venit & defendit injur, quando, &c. 

Lit. 127. C. | | | | } 

Defence, ſays Lord Coke, is what the defendant ought to make immediately after _ 
the count, or * P and in real actions is thus, et predie? B. venit & defendit 
Jus ſuum, &c. In perſonal actions is thus, er predi?” B. venit & defendit vim & in- 

Juriam „ &c. & damna & quicquid quod ipſe diſundere debet ;/ by the ſecond part 

of the defence, et damna, &c, he the plaintiff is able to ſue and recover 

damages on juſt cauſe ; if the defendant pleads in diſability of the perſon, he mutt 

not make dis part of the defence; by the laſt part, viz. and all that which he 9 
ought to defend, when and where he ought, &c. he affirms the juriſdiction of the 8 
court; and therefore this part muſt not be made when he pleads to the juriſdiction. 
Ca. Lit. 127. 5. Lit. Sea. 1 Brownl. 15 nf | * 

Defence alſo, ſays he, is ſo neceſſary in all caſes, that, tho' the defendant appe: 
and plead * —.— bar without making defence, judgment ſhall be given againſt 
him. Cs. it. 127. . . N " 1 12 

And thereſore, — in debt on an obligation the defendant venit at dicit, they 
the plaintiff was excommunicated, &c. without making defence, &c. it was ad- 
Judged ill, and a reſpondeat oer awarded. 3 Lev. 240. Hampſon v. Bill. 

t tho? this be a general rule, and tho” the venit is the record of the defendant's 
coming into court, and is neceſſary to make him a party ; yet it hath been held that 
the defendant's vim et injur, were not uſed in 199 and that . 
therefore the want of them in thoſe caſes is not ” ſhewn for ſpecial cauſe. * 


Alſo where a plea to the — was offered in an inferior court, without 
making defence, it was reſolved not to be neceſſary where the court have no juriſ- 
diction of the matter; otherwiſe where not of the perſon. 1 Ven 334. 

So where an attorney of C. B. was ſued in B. R. in action gui tam, for exerciſing 
the office of under-ſheriff longer than one year, and he venit et dicit, and pleaded his 
privilege, and held good wi defence. Salk. 30. Comb,-319. S. C. Kirkham v. 


In ejectment the defendant venit et dicit that the land is ancient demeſne, without 
making defence; the plaintiff demurred * and it was reſolved that the 
laintiff may refuſe the plea for want of defence; but that if he receives the plea, 
admits a defence; as if one pleads outlawry, he ought to plead it ſub pede fagilli, 
and if he does not ſo plead it, the plaintiff may refuſe it z but if he accept the plea, 
he ſhall not demur for that cauſe, for it is well enough if he allow it. 1 Salk,” 217. 
2 Show. 386. S. C. Ferrers u. Miller. Carth. 220, 221. 8 C. adjudged ; and that 8 
being a plea to the juriſdiction, it is good without defendit vim et injuriam, and that FEED 
moſt of the precedents were ſo. 3 Lev, 182. North v. Heyle. S. C. reſolved and ſaid, 


N precedents were both ways. Defence is never made in a ſeire facias. 
= 1 2. * | | 
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Maxims and Rules of Pleading. 
mon Pleas, there ſhall be defence, otherwiſe not; and in Broo#'s 
Abridgement, title Defence, Numb. 67. where one pleads to the: 
Juriſdiction there 8 — 1 N 5 « FN 
| 9 But it appears in the ſaid title 2 Ed. 4. and 40 Ed. 3. and 
c H. 6. ad 2 the defendant pleads to the — he — 
make half a defence, viz. venit & defendit vim & injuriam, with - 
out ſaying guande, Sc. And ſo is 7 H. 6. there in a premunire, 
or plea to the juriſdiction, it is only ſaid, venit & defendit vim & 
injuriam So as by theſe and other books, in the faid title of 
Defence, it appears, that in pleas to the juriſdiction, or the perſon, 
the defendant, as before, cannot make above half defence: for if 
he adds to the ſame the words quando, Sc. which make the 
whole defence, the ability of the juriſdiction and perſon is thereby 
admitted; but in pleading to the writ one may make a full de- 
fence, as appears by all the books of entries. 
Of the ordi- The full defence is in ſome caſes ordinary, and in others /pecia/- 
b nary full de- and the ordinary full defence in ſome actions is, venit & deſendit 
eg _ vim & injuriam quando, &c. and in others, venit & defendit jus 
Juum quando, Ec. and where the defendant ſhall in his defence 
lay, venit & defendit vim & mjuriam quando, &c. are theſe 
actions, viz. account, action upon the caſe, covenant, debt, de- 
tinue, ejectment, ne injuſte vexes, partition, parco fratto, quare 
impedit, quo jure, replevin, reſcous, recaptione aueriorum, redo, 
ratianabili parte bonarum, rationabilibus eftoveriis, in all actions 
N where debt and treſpaſs are given by the ſtatute; in all actions 
| | of treſpaſs de _ fratto, or de clauſo & domo frattis, with their 
incidents, as, de bladis & herba depaſt', conculcat', conſumpt*, ſuccis, 
averiis, pedibus ambulanda, &c. or, de arboribus ſuccis, amputat', 
Ul! Sc. or, de ſepibus, foſſatis, ſolo; eradicat' vel amputat', implet, 
x | fubvers', &c. or de bonts capt', aſportat', ſpoliat', Cc. or for bat- 
"8 tery, falſe impriſonment, or menacing the plaintiff or his ſervants; 
| | | as alſo in waſte, and other perſonal and mixt actions. 
| But in a writ of intruſion, and every præcipe quod reduat, ayel, 
[| eſcheat, and the like, the defence is, venit & defendit jus ſuum 
| vande, fc. And in ſome cales the defence is more ſpecial than 
| before, as Brook, Defence 45. In refto quando Dominus remifit cu» 
riam ſuam, the defence ſhall be venit & defendit jus prædicti petentis 
e ſerfinam ſuam quando, &c. And ibid. 16, & 40. in native ba- 
5 bendo the defence ſhall be, venit & dęfendit jus ſuum, & omnem na- 
tivitateni;- quando, &c. And alſo vide ibidem 23, 30, & 31. That 
in actions upon the ſtatutes of maintenance, labourers, and the 
like; and in recaptione averiorum, the defence is venit & defendit 
. „ 1 has 
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Df Pleas to Declarations. 
vim & injuriam quando, &c. Et quicquid, Sc. And in prohi- 
bition upon the . of Ric. 2. 8 U. 4. Venit & tfendie vim 
& injuriam, quand, &c. Et omnem contemptam. Et quicquid, &c. 
And in an appeal of Mayhem, as appears 40 A/ize 9, the defence 
is, Ven & defendit vim et injuriam, et omnes felomas et appelia de 
Maybemio, et quicquid quod eft contra pacem domini regis coronam et 
dignitatem ſuas, &c. a | 
And it alſo appeareth in Brot 46. that where the defendant Hk, 
pleadeth miſno/mer, he ſhall alledge the ſame before defence, and how pleaced, 
then ſhall make defence, and ſhew the certainty of the mi/no/mer : | 
and the vouchee, as it appeareth there, Numb. 24. ſhall make 
his defence in this manner, et prædictus A. B. ut tenens per wa- 
. rantiam ſuam defendit jus ſuum quando, &c. And ibidem 14 H. 6, 
18. it is a doubt, whether one ſhall take his proteſlation before or 
after defence; and by 21 H. 6. tis ſaid, that to every of the 
plaintiff's pleas the defendant ſhall make his defence de novo; 
quod nota. | 
: And touching proteftations, we ſhall firſt conſider what they Of proteta- | 
are, and in the next place inform you how, and in what manner eas. 
they ought to be pleaded. 
A proteſtat ion in pleading therefore, is by ſome defined to be a 
defence of ſafeguard to the party that makes it, from being 
concluded by the act he is about to do, that iſſue cannot be 
Joined mm it, Plowd. fol. 276, b. per Walſh ihidem. Or, it is a 
form of pleading, when one doth not directly affirm or den 
any thing that is alledged by another, or which he himſelf 
alledgeth (a). 
But by Plouden, in Grayſſabe and Fox's caſe in his Com. it is 
ſaid to be, . A faving or excluding of a concluſion, and (by that 


19 


(a) A proteſtation is made to the intent, that the defendant or plaintiff may not 
be concluded by his plea or replication, if the iſſue be found for him. Co. Lit. 124. 
6. Pl. Com. 276. ö. 

As, in an action by a villein againſt his lord, who pleads in bar, he muſt at the 
e of his plea make proteſtation, that he is his villein, otherwiſe the plaintiff 
ſhall be enfranchiſed, tho' the iſſue be ſound for the lord. Lit. Sect. 192, 193. But 
if an iſſue be found againſt a lord, the villein ſhall be enfranchiſed, tho' bs takes 
proteſtation, that he is his villein. Ce. Lit. 126. a. And a man may plead it in 
abatement, or take it dy proteſtation and plead over. Lit. Se. 193. 

So a man may take a proteſtation in his replication: as, in afſump/it, if the de- 
fendant pleads an agreement to take a bill in ſatisſaction, the plaintiff may ſayy 
2 there was no agreement and no bill given, that it was not ſealed, 
5 13 

In an action for taking goods of the value of 5/. the defendant may make pro- 
teſtation that they were not of more than the value of 3. 45, Lut. 1320. 
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20 Marims and Rules of Pleadfng:. | 
* book) ought to be after the defence, which is (in that pointÞ 
left donbtful by the- before-mentioned book of 21 H. 6, 26. 
„and may not be contrary in itſelf, or double.“ As in the before 
recited caſe of Grayſlake and. Fox, proteſtando, that he made no, 
teſtament, pro placito, that he made not the plaintiff his executor; 
becauſe if he made no teſtament, he could make no executor : 
and, as it there appears, the effectual matters of the bar ought 
not to be taken by proteſtation: yet in C/ere Haddon's caſe, the 
roteſtation was, nul waſt fait ; and he pleaded, that the reverſion. 
| deſcended to another, and the like. 
Of chur in Tlie next point in order to be diſcuſſed, is touching colours in 
pleading- pleading; what is properly ſignified by the ſame, and in what: 
actions they ſhall be given. | 
0 What it Colour ſignifies a probable plea, but in truth, falſe; and hath: 
| Gguifiess this end, to draw the trial of the cauſe from the jury to the 
| | judpes : as, in treſpaſs for taking the plaintiff's cattle, the defend- 
[y ant ſaith, that before the plaintiff had any thing in them, he was 
OT poſſeſſed of them, as of his own proper goods, and delivered them 
to J. S. to re-deliver to him again, upon requeft; but J. S. 
iving them. to the plaintiff, who ſuppoſing the property was in 
. $..at the time of the gift, took them; and the defendant took 
1 them from the plaintiff, and thereupon the plaintiff brought his 
i! action: this is a good colour (a), and a good plea. Vide Doct. & 
+ 5 Stud. ib. 2. cap. 13. and Brook, fo. 104. title Colour in Aire, 
{ Treſpaſs, &c. t 


In what ati- * And, firſt; colours may be given in actions of treſpaſs (as is ſaid 


defendant or plaintiff a ſhew that he hath a good cauſe of action, whereas in 


| { 8 12 above) of cattle, of goods, or in land; or in qe, where the 
"= (a) Colour is a feigned matter, which the defendant or tenant uſeth in his bar 
| when an action of treſpaſs or an aſſiſe is brought againſt him, in which he gives the 


truth he hath not, but only a colour and face of a cauſe; and it is uſed to the end 

*# that the determination of the action ſhould be-by the judges, and not by the jury, 

i | and therefore colour ought to be matter of law, or — to the lay. gents. 2 Lil. 

5 Reg. 273. Vide 10 Co. 91. in Dr. Leyfield's caſe. 

| Colour- ought to have the following qualities; firſt, it ought to be a matter- 

doubtful to the jury; as where the defendant ſays, that the plaintiff claims by co- 

lour of a deed. of feoffment, where nothing paſſed by the deed; this is a good. 

colour, being a doubt to the» /ay gents whether the land paſſed by this feoffment 

50 | without livery, Secondly, it ought to have continuance, tho' it wants effect; as 

5 where the defendant gives colour by colour of a deed of demiſe to the plaintiff for 

5 : the life of J. S. who before the treſpaſs was dead; this is not any colour, for this 

doth not continue; but he ought to ſay, that he claims by virtue. of a deed of 

ti demiſe made to him for his life, where nothing paſſed by that. Third'y, it ought 

1 to be ſuch colour that if it were effectual, would maintain the nature of the 

"kB action, as in aſſiſe to give colour of freehold, &c. 10 Co, 88. Sec 4 Bac. Abr.. 
7 103. and Vin. Abr, tit. Colour, . 

J defendant: 
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Ok Pleas to Declarations. - 21 
defendant is ſuppoſed a wrong doer, and doth not plead the 30 nes 
general iſſue, 1 A ſpecial plea to excuſe himſelf of the wrong, 2 
there the law doth not allow his plea good, unleſs he ſuppoſe 
in the plaintiſf ſome colour to bring ſuch an action: for the law 
of itſelf doth not intend any man ſo injurious, without colour, 
to charge another with wrongs. | 
And colour alſo by 19 & 21 Ed. 4. Br. 56. may be given in in e /ar 
entry ſur diſſeiſin of rent; and ſo is 2 Ed. 4. 17. and in the faid He. 
Year-Book, fo. 27. colour was given in raviſhment de gard ; and 
19 & 22 H. 6. Br. 19, & 23. colour may be given in forcible 
entries. | 
And ſo is 35 H. 6. 54. and other books, that colour may be Ia 41, ar 
given in an ation upon the flatute of 5 Ric. 2. and in no other fat. 5 K. 2. 
writs,. or actions, as I can find: nor in. theſe neither, as the ,, —_ 
pleading may be; as, if the defendant pleadeth the general iſſue, 1 ö 
and do not juſtific ; or pleadeth ſome plea that meerly determineth 
the right ; as appears in Brook. 14 axe, a feoffment with war- 
ranty, fine, recovery, and the like. The like law is 21 Ed. 4. 
18, & 15. where one juſtifies for di/tre/s,. coreck,. or wait and 
eftrays,. or by any, other matter of record: but ſee. there other 
books, viz. 2 & 12 Ed. 4. 38 H. 6. 7. and 37 H. 6. 7. varying, 
whether one ſhall give colour where the defendant doth. Juſtify for 
wreck, waifs,. and the like, &c. And ſo 34 H. 6. 10. in the 
ſame, and for offerings.. 
And where the dest doth convey from the plaintiff him- Conveyance. 
ſelf, in ſome caſes he ſhall give co/our, and in ſome not: as 6 II. n he 
7. 14. where the defendant conveyeth from the plaintiff for life, 
or years, there he ſhall not give coeur; and ſo is 22. H. 6. 50. 
otherwiſe, as it ſeems by 8 Elis. Dyer 146. where the defendant 
pleads a leaſe 222 from a ſtranger. But by 15 Ed. 4. 31. 
If one plead a feoffment in fee from the plaintiff, by mean eſtates, 
he thall give colour : yet by Brook 86. if one plead a feoffment 
from the plaintiff. himſelf immediate, he ſhall give no colaur. 
And as it ſeems. by the ſame book, and 18 Ed. 4. 3. that he 
that juſtifies,, as /ervant to another, ſhall give no colour; and by a, fervaue, 
22 H. 6. 50. and 12 E. 4. 15, he that pleadeth ig freehold ſhall His freeboig, 
give no colour. ; 
But by the ſame book, and 12 H. 6. 18. He that pleadeth a 
diſcent ſhall give colour, becauſe it bindeth only the poſſe/ion, and Diſcent. 
not the right, And by 15 H. 7. 10. and 21 H. 7. 23. where 
ane prayeth in aid of the king, there no colony ſhall be given. And 4id le Ry, 
21 Ed. 4. Brook 56. he that pleadeth to the writ, or to the 


act ion 


To the writ, action of the writ, ſhall give no colour. But by 5 H. 7. 10. if 
or to the the defendant entitle himſelf to a deviſe, he mall give colour; 
55 4 whereof ſee more in the title of Cobur in Brook. 

What be ſaf- In the next place ſhall be ſhewo, what are i Meine colours 


kcieat colours. and im what manner they are to be pleaded. 


Lord, Meſa, And 50 E. 3. 18. where there were Lord, Meſa and Tenant, 


«nd Tenant. by ten ſhillings rent; and the Meſa brought an affize againſt the 
Lord, and he pleaded this matter without giving any colour. And 
by 20 H. 6. 27. If one brings an action 2 treſpaſs done in D. 
Juttifcation and the defendant juftifieth in another place, and traverſeth ab/que 
place. hoc quod ipſe eſi culpabilis in D. there he may give colour. 
Celur given And by 22 Ed. 4. 24. 5 Ed. 4. 134. and 21 H. 6. 32, &c. Co- 
dy whe e, Jour muſt be always given by the , and not by any nean in 
pierce the conveyance. And therefore 38 H. 6. 5. the defendant pleaded, 
that 4. was ſeiſed, to whom B. releaſed, and gave erer by B. 
\ and III. 
Not by : Neither may co/our be given by a der, as appears by 38 E. 
Sauber. 6. Brook 16. and, as it ſcems, ought to be given by an eſtate 
Eſtate deter- not apparently determined, as is 19 & 21 Ed. 4. Br. 56, where, 
mined, in treſpaſs againſt a parſon, colour was given to the plaintiff by a 
leaſe for life of his predeceſſor ; but yet there doubted : and 7 H. 
7. 13 & 14. the defendant gave colour by a leaſe pur auter vie, 
which was dead; and good: ſo that it ſeems by theſe books, that 
although the ate appear determined, yet the colour is good. 
Poſſeſſion de- But where a poſſeſſion defeated is given to the plaintiff, as 9 H. 
feared. 6. 32. where the defendant in an ae, or in treſpaſs, doth plead, - 
that he was ſeiſed, until by A. difleiſed ; who did enfeolf the 
plaintiff, and he did enter; a good colour. 

And ſo is 2 H. 4. and 9 Ed. 4. 15. Where co/our was given by 
one whoſe eſtate was defeated by recovery: and fo ſeems 35 & 

Bien, 7 H. 6. Brook 6. where the defendant doth plead, that A. took 
2 goods, and gave them to the plaintiff, and after that he, the 
defendant, took them again ; and held a good plea. 

And accordingly is 2 H. 4 where it is not immediate 
crong : otherwiſe, where he 2h va, that he was poſſeſt until 
the plaintiff took his goods, and he did afterwards retake them 
from the plaintiff, for that doth amount only to the general 
iſſue; but there it is more doubted in another caſe, where the 
defendant in treſpaſs of trees did plead, that he was ſeiſed, until 
by the plaintiff diſſeiſed, who did cut the zrees; and ſquared —_ ; 
and then he, the defendant, did re- take them. 


And 
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et Peas to-Declaratians. -- 223 
And ſee Brook 64. that calur ought to be by a zicle, or poſſe/- 8 ought 


u, doubtful to the lay-people, whether the ſame be good in * 
* or not; and mult: be given to the plaintiff, and not to 1 


another that infeoffeth the plaintiff : and therefore 2, & 19 H. 6. e we 


Br. 1. &x. it is a good colour to ſay, That the plaintiff claiming po — HY | 
executor, when he was not, &c. 

And for the defendant to give the plaintiff colour by the Sail. Builmens. 
ment of A. who afterwards gave to the defendant, is a goed colour - 
by 6 H. 7. 7. But 28 H. 6. 4. to give the plaintiff color only 
by a bailment, ill; notwithſtanding to give him colowr by the 
gift of the defendant, as bailor, by 7 H. 6. 31. is good. 

And ſo is 21 H. 6. 36. and, 35 H. 6. 54. to ſay, That the 
plaintiff pretending his 1 to dre ſeiſed, when he did not, did Diſcent pre- 
enter, x9 colour ; uſe the defendant himſelf deſtroyeth the * 
ſame. But 9 H. 4. Bro. 9. that the plaintiff ſuppoſing his father 
to die feized in fre, when but for life, is a goad colour. 

It is a good colour in treſpaſs, by a parſon to ſay, That he Parſon. 
claimeth by the %, and not by the predeceſſor of the parſon, 
as is 8 H. 6. 9. But 19 H. 6. 20. that the plaintiff claiming 
as parſon, when he never was inducted; no colour: otherwiſe if 
parſon, 21 H. 6. 30. | | 

But to ſay, That the plaintiff claimed as heir, when he was a ganarg: 
baſterd; a good calaur ;' and fo is that year, fol. 21. Or to ſay, 

That the plaintiff pretending title to a rever/ion, without attorn- Attornment.. 
8 

And 19 H. - 16. to give c a coparcener or jointenant, Coparcener, 
is good * 21 H. 6. 2 3 good — to ſay, joyntenant, 
That the plaintiff claimeth by the fan and heir of him, by whom 
the defendant doth pretend title: and 24 Ed. 3. 50. to give colour Heir ſpecial. 
as beir of the part the father, &c. good. 

By 2 Af. J. it is a good colour to ſay, That the plaintiff claimed 
to enter as lord by eſcheat, &c. But otherwiſe, as it appeareth by Eccheat. 
the ſame book, to give the plaintiff co/our meerly by abatement, is Abatement, 
no colour: but by 12 H. 7. 25. it is a good colour to ſay, That the Emblement. 
plaintiff owed the corn, and he did reap and cut the ſame. 

And 18 Ed. 4. 10. a good colour by a leaſe at will. And 22 Lea a we 
Ed. 4. 23. it is a good colour in treſpaſs for tithes, to ſay, That the g, 
plaintiff claimed as parſon, and the defendant as vicar. Vicar. 

And by 40 Ed. 3. 23. it is a good colour to plead, That the 
8 claiming by . confirmation, made to her huſband and her- Confirms 

z or by the confirmation of an infant, or tenant in tail; or 
| claiming 


LY 


—— 
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conelude his 
plea. 


Nata. 


claiming 


How the de- 
fjendant ſhall 


Maxims and Rules ot Pledding. | 
dxwer, did enter; although a woman having right, tann? 
enter into her dwer : yet all theſe are good colours. e. 
Other caſes there be of colours ; but by thoſe above cited, the 
reaſon of the others may well appear. en 
The next point, touching the matter of form in the defendant's 
plea, is the concly/ion {a} of bis piea; and when his plea ſhall be 
to the writ,. or otherwiſe. Fakes) 
By'8 H. 6. 18, & 19. in'Londen, or other places where they 
have ſpecial grant not to be impleaded elſewhere, there they con- 


* 


ot 


clude judgment de brevi, and ſhall not conclude to the juriſdichion: 
and 38 H. 6. 19. where the detendant's plea doth prove, that the 


plaintiff may have another ' writ in the ſame court, there he ſhall 
conclude to the writ, and not to the juriſdiction: but by Priſot, 
37 H. 6. 24. if the plea be in br, and the concluſion to the writ, 
it ſhall be taken in bar; and ſo is 34 H. 6. 1, & 2. SLED 
But of the contrary fide is 37 'H'6. 48. in forcible entry, If 

«« the defendant pleads to the writ, and concludes to the action, 
ehe ſhall be condemned; becauſe by his concluſion he hath ad- 
„ mitted the writ to be good. The like law, if he plead to the 
« juriſdiction,” and conclude to the writ. ain gain d. 
And by 26 H. 8. Brook, Brief 409. If the plea be to the action 
of the writ, he may ſo conclude to the writ: and as it appears in 
the titles of Efoppel and waranty, if a man plead in bar an eſtoppel, 
waranty, or the like, he ſhall conclude upon the ſame, and not to 
the action, although it were in a writ of right; as in Fitzberbert's 


. 


Natura brevium, in the writ of right patent appeareth. © - 
; . LS 4» 


But it appears to be otherwiſe at this day, by all the books of 
entries : for the tenant, or defendant, after his defence im- 
mediately, doth not only defend the action by theſe words, 
et dicit quod prædictus A. (the plaintiff) attionem ſuani præ- 
dictam inde verſus eum (the defendant) habere non debet ; but 
alſo in the end of his plea, immediately after his averment 
uſeth again the ſame words with an ef cetera (&c.) And fo 
is the pactice at this day. | 


(a] Every plea ſhall have its proper concluſion; and therefore a plea in bar ſhall 
conclude to the action. Ce. Lit. 303. 6, if a plea begins in abatement, } and con- 
cludes to the action, it.ſball be a plea in bar. S$h2w. 4. Andiif a matter of record 
be pleaded, it ſhall conclude prout patet per recordum. 1 Lev, 211. 3 Lev. 334. Sce 
5 Com. Dig. 78. | eee 134. 
: Concluding with an averment, inſtead of concluding to the country, is <nly. 
torm, aud pught to be ſhewn ſor cauſe of demurrer. 2 Bur. Rep. 775. 7 


Next 


- 


Next in order, we ſhall treat of auerments, their natures and Of avermens 
fignification, and in what caſes they are to be made uſe of in plead- Flad. 
ing; and where not. | 

The word averment (a) is diverſly uſed in our law; by ſome 4vermen 
it is taken to be, where a man pleadeth a plea in abatement of the len. 
writ, or bar of the action, which, he faith, he is ready to prove, 
as the court ſhall award. Others ſay, it is an offer of the de- 
fendant, to make 1 or juſtify an r . pleaded in abate- 
ment or bar of the plaintiff's action: and fignifies alſo the act, as 
well as the er of juſtifying the exception. 

Averment likewiſe, is either general or particular. 

A general averment, which is the concluſion of every plea to the 
writ, or in bar of replications, or other 22 containin 
matter affirmative, ought to be averred with an, paratus et 
werificare, &c. 

Particular averment is, where the life of tenant for life, or 
tenant in tail, or the age of an executor, or the ſenſe or meanin 
of words in an action of the caſe for ſlander, are averred in th 
words, cum hoc quod idem J. S. verificare vult, guad, &c. 

And touching the general averment, uſed in the concluſion of When the de- 
the defendants plea, by the words, er hoc paratus eff verificare, &c. — 
that ought to be to all pleas in bar (g) and to thewrit: but by 3 Mar. 


(a) Averment, Lord Coke, is two-fold, viz. general and particular: a 
general averment, which is the concluſion of every plea to the writ, or in bar of 
replications and other pleadings (far counts or avowries in nature of counts, need 
not be averred) containing matter affirmative, ought to be averred, et boc paratus 9 
verificare, &c. particular averments are, as when the life of tenant for life, or tenant 
in tail are averred ; and there, though this word [averment) be not uſed, but the matter 
avouched and affirmed, it is upon the matter an averment. And an averment con- 
taineth as well the matter as the form thereof. Co. Liz. 362. 6b. 

(b) In all caſes where the eſtate or intereſt commences on a condition 
be the condition or act in the affirmative or ive, and to be performed by the 
plaintiff, the defendant, or any other, the plaintif ought in his count to aver 
performance. 7 Co. Rep. 10. 

As, if a man grants an annuity to another, when he js promoted to ſuch a bene- 
fe, &c. the plaintiff in annuity ought to aver, that he is promoted, &c. PI. Com. 
25. 6 


of, a man deviſes, that, if his goods are not ſufficient to pay his debts, his land 
ſhall be ſold ; he, who avows under the vendee, ought to aver preciſely, that the 
perſonal eſtate was not ſufficient. you 328. NN 
If a man promiſes to ſurrender land on payment of ſo much money, in aſſump/it 
the plaintiff ought to alledge payment, or a tender and refuſal. (ye. £1. 4 
So, if a man promiſes as a ſurety or fidejuſſor for another, in aſſumpſit againſt him 
for non-performance of the promiſe, the plaintiff ought to aver, that he for whom 
he was ſurety has not performed. 2 Cre. 500. If bail be bound in a recognizance, 
that the defendant ſhall appear in eight _ after warning, and if he be . 


Maxims and Rules of Pleading. 
Bro. averments 81. need not be to an avawry, becauſe an avowry 
is in the nature of a count or declaration ; 95 in the books of 
entries, it is ſometimes uſed in avowries, and moſt commonly in 
all pleas of replication, but not in refoynders ; neither ſeems it to 
be hurtful, if uſed where needleſs, for then but ſurpluſage, and 
furpluſagum non nocet. | 

But upon the general iſſue, or a plea in the negative, or a plea 
apparent in the writ, ought to be u averment; and 27 H. 8. 14. 
adjudged, that upon a challenge to the array there needs 70 
averment. 

And it appears by 2 H. 7: 2, that in a replication, quad non 
habetur tale recordum per quod liguet, &e. Et hoc paratus eſt veri- 
ficare per recordum illud, is contrarient and naught : where it is 
ſaid alſo, that if a plea want an averment, or have not a ſufficient 
averment, the ſame is not good; quod nota. 

And it appears by 37 H. 6. 14. that in a forcible entry the de- 
fendant pleaded excommengement in the plaintiff, without any 
averment, becauſe no anſwer is to be made to that plea. | 

But it appears in the books of entries, that where a plea is either 
pleaded to the juriſdiction, or to the perſon, by matter en fart, as 
profeſſion or villenage, there be always averments, which ſeem to 
be of neceſſity, by the laſt recited book, becauſe to theſe anſwers 
may be made; guod nota. | | 

And note, that by the book of 37 H. 6. 23. if one have a plea 
to the whole, he may plead the ſame to a part: where it is ſaid by 
Moyle, that a releaſe or juſtification, or any matter in the affirma- 
tive, pleaded without an averment of the plea; or pleaded in the 


ſhall render himſelf, or pay, &c. the plaintiff ought to ſhew that he was warned ; 
for it is a condition precedent. 2 Cro. 46. 

The word being is a ſufficient averment; as A. B. and C. D. being then and con- 
tinually from thenceforth, until the 29th day of the ſaid June, the ſurveyors of the 
highways :—— This is a ſufficient averment that they were ſurveyors, &c. 2 Bur. 
_ 834. Trin. 32 and 33 Geo. 2. 

he plaintiff muſt aver performance of what is to be done on his part, or ſhew 
that he was 8 to perform it; but the want of this may be helped by a verdict; 
but not by a judgment by default. 2 Bur. Rep. goo. Mich. 33 Geo. 2 

The wveritas ou may in ſome caſes be averred againſt the fi1o /egis, as where 

the true time of ſuing out a latitat is material, it may be ſhewn notwithſtanding the 


teſte. 2 Bur. Rep. 969. Eaft. 33 Geo. 2. 

So, the time of ſigning a judgment may be ſhewn, in the caſe of purchaſers, who 
are bound only from the ſigning ; but none elſe ſhall be permittted to aver, that a 
judgment was ſigned after the firſt day of the term; nor can it be averred, that a 
fieri facias was taken out in the vacation, becauſe the fact is not relevant, nor do the 
lega 1 depend upon the truth of it, but upon the rule of law. 2 Bur. 
aſt, 33 Geo. 2. | 


Rep. 967. . 
negative, 
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Of Pleas to Declarations. 


negative, as nil debet, and the like, without the concluſion, ex 


de boc ponit ſe ſuper patriam, (and yet, 1 & 3 Mar. 124. the 


general iſſue was pleaded without that concluſion, and good) or 
to plead a bar in an afize, without taking the tenancy upon him, 
where divers are named in the writ, the ſame is ill. 

There needs no general averment in a plea, or particular aver- 
ment in a declaration, of that which will come in more properly 
on the other ſide, Hob. Rep. 78. 124. 

And by the ſame Reports, 88. 106. there will need no aver- 
ment in a declaration, where it appears there are reciprocal re- 
medies. But by the ſame book, 251. where the adminiſtrator, 
durante minori ætate, is plaintiff in a ſuit, there the nonage of 
the executor muſt be averred ; ſecus, where he is defendant. 

Yet by Sheppard's Abridgment, tit. Averment, fol. 230. the 
executor of a grantee of a rent or reverſion, expectant upon an 
eftate for life, may not avow his diſtreſs without an averment, 
that the arrerages incurred after the death of the tenant for 
life, Adjudged, 

And ſo by Hobart, fol. 141, 142. he that pleads a diſpenſation 
to hold in commendam, confirmed by the King's charter, muſt 
aver the performance of the condition contained in it. 

So by Perkins, cap. 147. if the defeaſance of a recognizance be 
dated before, if in this caſe any uſe be to be made of it, it muſt 
be averred to be delivered at or after the time of the recognizance 
entered into. 

By Coke's Rep. lib. 8. caſe of the city of London, and lib. g. 
54. averment needs not be of what is apparent; as the conſti- 
tution made in London, concerning the ſale bf wares and mer- 
chandiſes, appearing to be agreeable to, and warranted by their 
charter, the ſame needs not be averred to be ſo; and if the fon 
bring an afize of mortdanceſtor, he needs not to aver, that it is 
within the time of limitation, for that it appears to be ſo. 

And by the ſame author, ib. 7. 40. although any other conſi- 
deration, than what is a deed, may not be averred; yet where 
there is an expreſs conſideration in itſelf in the caſe, as where a 
uſe of land is limited to a wife; this implies a ſufficient conſide- 
ration in itſelf, and therefore needs no averment. 

By Hebart, 32. an averment may be upon a will; but 
by Co. lib. 5. 68. an averment will not lie of any thin 
that is againſt or beſides that, which is expreſſed in a will, 
nor of any thing that cannot be gathered, to be the mind 
of him that made the will, by ch 
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e words thereof, nor of - 
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Maxims and Rules of Pleading. 

Bro. averments $1. need not be to an avowry, becauſe an avowry 
is in the nature of a count or declaration; yet in the books of 
entries, it is ſometimes uſed in avowries, and moſt commonly in 
all pleas of replication, but not in rejoynders ; neither ſeems it to 
be hurtful, if uſed where needleſs, for then but ſurpluſage, and 
furplujagium non nocer. | 

But upon the general iſſue, or a plea in the negative, or a plea 
apparent in the writ, ought to be u averment; and 27 H. 8. 14. 
adjudged, that upon a challenge to the array there needs 20 
averment. 


And it appears by 2 H. 7. 2, that in a replication, quad non 
habetur tale recordum per = liguet, &e. Et hoc paratus eft veri- 
ficare per recordum illud, is contrarient and naught : where it is 
ſaid alſo, that if a plea want an averment, or have not a ſuſhcient 


averment, the ſame is not good; quod nota. 

And it appears by 37 H. 6. 14. that in a forcible entry the de- 
fendant pleaded excommengement in the plaintiff, without any 
averment, becauſe no anſwer is to be made to that plea. | 

But it appears in the books of entries, that where a plea is either 
pleaded to the juriſdiction, or to the perſon, by matter en fait, as 
profeſſion or villenage, there be always averments, which ſeem to 
be of neceſſity, by the laſt recited book, becauſe to theſe anſwers 
may be made; quod nota. 

And note, that by the book of 37 H. 6. 23. if one have a plea 
to the whole, he may plead the ſame to a part: where it is ſaid by 
Moyle, that a releaſe or juſtification, or any matter in the affirma- 
tive, pleaded without an averment of the plea; or pleaded in the 


ſhall render himſelf, or pay, &c. the plaintiff ought to ſhew that he was warned; 
for it is a condition precedent. 2 Cro. 46. 

The word being is a ſufficient averment; as A. B. and C. D. being then and con- 
tinually from thenceforth, until the 29th day of the ſaid June, the ſurveyors of the 
highways : This is a ſufficient averment that they were ſurveyors, &c. 2 Bur. 
. 834. Trin. 32 and 33 Geo. 2. 

he plaintiff muſt aver performance of what is to be done on his part, or ſhew 
that he was _ to perform it; but the want of this may be helped by a verdict; 
but not by a judgment by default. 2 Bur. Rep. goo. Mick. 33 Geo. 2. 

The wveritas 7 may in ſome caſes be averred againſt the ſiclio login, as where 

the true time of ſuing out a latitat is material, it may be ſhewn notwithſtanding the 


teſte. 2 Bur. Rep. 969. Ea. 33 Geo. 2. 

So, the time of ſigning a judgment may be ſhewn, in the caſe of purchaſers, who 
are bound only from the ſigning ; but none elſe ſhall be permittted to aver, that a 
judgment was ſigned after the firſt day of the term; nor can it be averrcd, that a 
fiert facias was taken out in the vacation, becauſe the fact is not relevant, nor do the 
leg 3 depend upon the truth of it, but upon the rule of law. 2 Bur. 
aft, 33 Geo. 2. . 
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negative, as nil debet, and the like, without the concluſion, e- 


de boc ponit ſe ſuper patriam, (and yet, 1 & 3 Mar. 124. the 


general iſſue was pleaded without that concluſion, and good) or 
to plead a bar in an afize, without taking the tenancy upon him, 
where divers are named in the writ, the fame is ill. 

There needs no general averment in a plea, or particular aver- 
ment in a declaration, of that which will come in more properly 
on the other ſide, Hob. Rep. 78. 124. ö 

And by the ſame Reports, 88. 106. there will need no aver- 
ment in a declaration, where it appears there are reciprocal re- 
medies. But by the ſame book, 251. where the adminiſtrator, 
durante minori ætate, is plaintiff in a ſuit, there the nonage of 
the executor muſt be averred; ſecus, where he is defendant. 

Yet by Sheppard's Abridgment, tit. Averment, fol. 230. the 
executor of a grantee of a rent or reverſion, expectant upon an 
eſtate for life, may not avow his diſtreſs without an averment, 
that the arrerages incurred after the death of the tenant for 

ife. Adjudged. 

And fo by Hobart, fol. 141, 142. he that pleads a diſpenſation 
to hold in commendam, confirmed by the King's charter, muſt 
aver the performance of the condition contained in it. 

So by Perkins, cap. 147. if the defeaſance of a recognizance be 
dated before, if in this caſe any uſe be to be made of it, it muſt 
be averred to be delivered at or after the time of the recognizance 
entered into. 

By Coke's Rep. lib. 8. caſe of the city of London, and lib. g. 
54. averment needs not be of what is apparent; as the conſti- 
tution made in London, concerning the ſale bf wares and mer- 
chandiſes, appearing to be agreeable to, and warranted by their 
charter, the ſame needs not be averred to be ſo; and if the fon 
bring an %ige of mortdanceſtor, he needs not to aver, that it is 
within the time of limitation, for that it appears to be ſo. 

And by the ſame author, 16. 7. 40. although any other conſi- 
deration, than what is a deed, may not be averred; yet where 
there is an expreſs conſideration in itſelf in the caſe, as where a 
uſe of land is limited to a wife; this implies a ſufficient conſide- 
ration in itſelf, and therefore needs no averment. 

By Hobart, 32. an averment may be upon a will; but 
by Co. lib. 5. 68. an averment will not lie of any thing 
that is againſt or beſides that, which is expreſſed in a will, 
nor of any thing that cannot be gathered, to be the mind 
of him that made the will, by ch 
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any. thing that doth not cohere with the will, eſpecially if the 


deviſe be of lands: as where one deviſes to A. and the heirs of 
his body, the remainder to B. and the heirs males of his body, 
on condition that he or they, or any of them, ſhall not alien, 
&c. In this caſe no averment may be taken by witneſſes, that it 
was the intent of the deviſor to include 4: within the condition: 
by the words, He, or they, &c. So neither may an averment be 
taken, that the intent was to. give it to- any other beſides the- 
deviſee. | 878 

But by. Hobart 50. an arbitrement in writing may not be ſup-- 
plied. by an averment. And by Buſſtrode, firſt part, fol. 220. 
and Popham, fol. 201. it appears, that if tenant for three lives: 
make a leaſe to another, the Feflee. in an action brought by him, 
needs not to auer the lives under which he claimeth. Nor by 
Goldeſbaraugh, fol, 97. needs he that ſueth an adminiſtrator upon. 
the aſſump/it of the deceaſed, aver he had. aſſets, after debts and 
legacies paid. | | | 

So by Hobart 297, and Coke on Littleton 373. it appears, that 
if a tenant. diſclaim; upon an avowry in replevin, he ſhall have 
judgment, tho” it be falſe: for no auerment will lie againſt a 
violent preſumption, though it be falſe, PG: 

By the book of 34 H. 6. 42. and of 9 Ed. 4. 4. an averment. 
may be had againſt any part of the rolls or records of county- 
courts, hundred courts, courts-baron,, or. other courts belonging 
to lords of manors. 1 

But by Dyer 348. 177. no averment will lie againſt ſuch a 
retorn as is definitive to the trial of the thing retorned ; as the 
retorn of a ſheriff upon his writs, the retorn of the mayor, 


aldermen, and ſheriffs of London upon a writ of habeas corpus, 


ſent to them, and the like. 

But if it be ſuch as is not definitive, as upon a reſcous, or the 
like, there an averment, and a trial upon it, may lie. So, if it 
be ſuch a retorn as may endanger a man's life or inheritance. 

Alſo by the ſtatute of 1 Ed. 3. cap. 3. and Goldeſborough 129, 
130. and Croke, 2d. part, fol. 13, an- averment will lie againſt 
the bailiffs of franchi/es,, ſo that. the lords thereof be not preju- 
diced thereby. | 

The ſame law of certificates : for by Co. lib. 7. 14. & lib. g. 


31. and Bro. Abr. 332. no averment will lie upon ſuch a certi- 


ficate, as is a definitive trial in law of the thing certified; as the 


certificate of a. biſhop touching b9/iardy, excommunication, mar- 
riage, &c. ; 
But: 


t Pleas to Declarations. 
| But by Co. lib. 7. 14. & 4b. 8. 121, and Leon. 1 part, caſe 
285. an averment may lie, and ſhall be received againſt a certi- 
ficate which is only to give information, and in the nature of a 
trial; and may alſo he 1 — a certificate upon a commiſſion out 
of any court; and may likewiſe be received againſt the certificate 
of commiſſioners, that affirm a man to be a bankrupt. 

But by Bro. 332. if a biſhop certify, that ſuch a parſon doth 
not pay his —— juxta farmam ſtatuti, no averment ſhall be re- 
ceived againſt it. 

And in More, caſe 295. an averment will not lie againſt a juſ- 
tice of the King's Bench, or Common Pleas,. and the Cuftos Brevium, 
guod habetur warrantum attorn', albeit the party hunſelf (againſt 
whom the certificate is) be dead, and a ſcire facias iſſued out 
againſt his heir. | 

So in Yelverton 34. an averment will not-be admitted againſt 


a fine taken by commiſſion, that there is no ſuch man of the 


name of one of the commiſſioners. | 
By Co. on Littlatan 171. if a partition be by writ, although. 
it be unequal it may not be-avoided by averment ;. for ſuch aver- 


ment againſt the return of a ſheriff ſhall nat be good: but by 


Winch, in his Reports, fol. 100, an averment may be made in 
another action, tho' not in the ſame.. 
By Co. lib. 8. 31. and Dyer 244. and Plauden 277. where 


a man hath two ſons of one name, and one of them hath been 


long abſent and thought to be dead, and this is the eldeſt, and 
by will he gives his land in general to his ſon of that name, and 
the eldeſt fon is alive: in this cafe an averment will lie, that it 


was his intent to give it ta the youngeſt, and not to the eldeſt. 


ſon ; and upon a trial the jury may find it fo. 
But by G. lib. 4. fol. 4. no averment will lie, that the deviſe 
was to any other uſe, but to the uſe of the deviſee himſelf. 


And by Godbolt, in his Reports, fol. 131. if obe deviſe. land 


to the heirs of J. S. and the clerk writes it, 1 J. 8. and bis 
heirs; this may be holpen by averment, for the intent is written, 
and more, and it ſhall be naught for what is againſt his will,. 


and good for the reſt. But if the deviſe be to J. S. and his 


heirs, and it is written, but 79 the heirs of J. S. there an aver- 


ment will not help: for an averment to take away a Jurpluſage, 


is good; but not to increaſe that which is defeCtive in a will. 
And note, that an averment will lie againſt a teſtament, or 

letters of adminiſtration, although they be under the ſeal of the 

court, and it ſhall be tried by the country. 


And 


8 
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And by Godbolt 214. an averment may be, that one is ſucd 
out of his proper dioceſe, if it doth not appear in the libel, 
where one is ſued in the arches. So where one ſucth in the 
court of the admiralty, for a thing done upon the land, an aver-: 
ment may be, that the contract was made infra corpus comtatus. 

And by 20 H. 7. 11. an averment, in ſome caſes, ſhall be 
received againſt a verdict, to prove it falſe, 

But by Dyer 242. if the matter contained in an award, and 
the matter contained in the /ubmi/jion of that award, dv not agree, 
it will hardly be ſupplied by averment. | 

And laſtly, by Coke's Commentary upon Littleton, fol. 352. 6. 
it appears, that the uſe of an 'averment is, to aſcertain that to the 
court which is generally or doubtfully alledged, that fo the court 
may not be perplexed, of whom, or of what it ought to be 
underſtood ; and a man ſhall never be eſtopped from making ſuch 
an averment, to aſcertain the intent of the parties; if it be not 
utterly inconſiſtent with that which is alledged : for an eſtoppel 
being to conclude a man from ſpeaking that which is truth, 
muſt be certain to every intent, and ſhall never be taken by 
argument or inference. | 

But of this ſee more, tit. effoppel, infra. 

Of pleas in Next in order, ſome points ſhall be diſcuſſed touching matters 
wary in bar; and herein ſhall be ſhewn, what pleas are ſufficient in 
bar for the matters of the ſame, and what not. And, 

Firſt, What plea is good in bar'without deed. - 

vente in Touching which there is a maxim in law, That where the action 

law. lieth merely upon the deed, as upon a bill, or obligation, or the like, 
there no plea can go in diſcharge of the ſame, without deed; as 
all the books agree. | 

Yet 10 H. 7. 14. if one count upon a leaſe by indenture, or 

a a bailment by indenture, the defendant may plead nil debet, or 
non detinet, but not non dimifit, by Littleton. 

Quœre, of a bargain and fale by indenture, for money to be 
paid at a day: for 28 H. 8. Dyer 20. upon a bill teſtifying a 
receipt of money to be laid out in pruans, the defendant ſhall not 
wage his law (a). 

The like 37 H. 6. 18. in an annuity with clauſe of diſtreſs, 
levied by diftreſs, or payment without acquittance, a good plea : 
otherwiſe, if. granted without diſtreſs ; where holden alſo, that 
if one be bound in a bond, with condition to pay ſuch an annuity, 


(a) See Co, Lit. 295. 4. 5 Bac. Ar. 428. and 15 Vin. Abr. p. 58. 


be 
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be the ſame with diſtreſs, or without, he may (as I con- 
ceive) plead payment without acquittance, becauſe contained in 
the condition of the obligation. | 

And by 27 H. 8. in Statam's caſe, in an action againſt the 
ſheriff, upon an eſcape, becauſe the action is not merely upon 
the record, as debt upon a judgment, the defendant may plead, 
that he let the priſoner go at large by the commandment of the 
plaintiff, | 

And yet it is holden in treſpaſs, for taking away the plaintiff's | 
apprentice, 21 H. 6. 31. to be no plea, to ſay, that before taking 
of the apprentice away, the plaintiff diſcharged him of his ſer- 
vice, 1 deed; quod nota. And ſo indeed ſeemeth 1 H. 7. 
14. in Dove's caſe, in covenant againſt an apprentice. 

And 30 H. 6. 40. no plea in a ſcire facias, to have execution 
upon an annuity, to ſay, that the plaintiff did deliver him the 
deed of annuity as a releaſe, and afterwards took it away from 
him again. 

The like ſeemeth by 1 H. 7. 14. in Dove's caſe before recited, - 
in debt upon an obligation; yet there holden, that by ſome pleas, 
as matters in law, viz. infancy, dureſs, razure, and the like, 
one may avoid a deed enſealed. | 

In the next place we ſhall obſerve, what ſhall be taken to be Of bars to 
good bars, to avoid circuit of action (a); which it ſeems the 3199 cirevit | 
two laſt recited caſes are not: and therefore ſee firſt, 19 H. 6. 
62. that if I grant to my tenant, to hold without impeachment 
of waſt, in ceſſavit, Cc. or, the King grants to one, to be diſ- 
charged of diſins, the ſame may be pleaded by rebutter, and 
the party not put to bring his action of covenant, or to ſue by 
petition. 

And ſo it ſeems of waft, in 21 H. 6. 47. be the grant by 
leaſe ; whereof doubt is made afterwards in 21 H. 7. 23, & 


(a) The power of ſetting off of mutual debts, to avoid circuity of action, or 
croſs-aQions, is extremely beneficial to the ſubject: it was firſt given by 2 Ges. 2. 
c. 22. ſet. 13. a tempo act; but 8 Geo, 2. c. 24. ſect. 5, perpetuates this 

clauſe of 2 Geo. 2. which enac̃ts generally, that where there are mutual debts between 
the parties, one may be ſet againſt the other: and as doubts had ariſen upon the 
former act, about the different natures of debts, the latter makes a general provi- 
fon, viz. © notwithſtanding ſuch debts are deemed in law to be of a different na- 

ture, without . « unleſs in caſes where either of the ſaid debts ſhall 
« accrue by reaſon of a penalty contained in any bond or ſpecialty;” in which 
caſes, the debt intended to be ſet off ſhall be pleaded in bar, and the plea ſhall ſhew 
how much is truly and juſtly due on either fide, and judgment us the plaintiff re- 
covers) ſhall be entered for no more than ſhall appear to be truly and juſtly due to 
the plaintiff, Sc 2 Bur. Rep. 822, 826. : 
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30. where the principal caſe was, that the obligee granted, that 
if he did implead the obligor (before ſuch a day) the obligation 
ſhould be void; and a good bar. And upon that reaſon ſhall the 
garniſhee, or tenant by reſceit, rebut by a releaſe or waranty, 

And upon the reaſon aforeſaid it is, that where one thing is 
granted in law, fo another, (eſpecially of things executory, and 
not executed) if he be interpleaded of that which to him apper- 
tains, he ſhall plead the ſame in bar of that whereof he made the 
grant; as appears by Perkins, in the title of exchanges, where 
rent is granted for diſtreſs. _— | 19 1 

But yet by 15 Ed. 4. 9 Ed. 4. and 24 Ed. 3. abridged by 
Brook in the title of conditions, 61. it ſeems in that caſe to be to 
the contrary, becauſe executed, and therefore not like where an 
annuity is granted pro confilio. The like, where one holdeth to 
incloſe, taking the ancient pale, or where one granteth to me an 
annuity, to have a gorſe, or a gutter in my land, becauſe an 
caſement. 

And by 15 H. 7. 10. if you covenant to ſerve me, and I to 
give you five pounds for your ſervice : or, you covenant to marry 
my daughter; and I, in like manner, to give you twenty pounds, 
as a marriage portion : if * ang ſerve me not, or marry not 
daughter, I may plead the in bar. Otherwiſe, if the cove- 
nant on either part had been expreſsly, and not depending upon 
the others act. | 


How to plead Next ſhall be ſhewn, in what manner one ſhall plead in bar, 


the perform- the performance of a condition of an obligation. And, 
ance of a con- xx . CS 
dition of an Farſt, touching the ee of covenants in indentures, 
obligation. -omitting the variety of ancient books, it appears, 27 H. 8, 1. 
and 33 H. 8. Brook, covenant 35. that the defendant ought to 
e, the indenture, and the ſpecial manner particularly, how he 
ath performed every covenant.” | | 

See alſo accordingly 10 & 11 Elix. Dyer 279. and 28 H. 8. 
Dyer 26. But, as it ſeems there, need not aver, que ſunt omnia 
& ſingula conventiones, c. becauſe referred to a matter in writ- 
ing : the like of a record. And for that reaſon, it ſeems of ne- 
ceſſity, that he need not to plead, prout in eadem indentura. 
Quere tamen. 

But if not referred to writing or record, as hath been ſaid be- 
fore, then it ſhall be otherwiſe : as, if I am bound to enfeoff you 
of all my lands in dale, I muſt ſhew the number of acres, and 
plead alſo, gue ſunt amnia, '&c. | 


Yet 


1 ” 
- 
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ſtanding the covenants are reduced into writing, ;after they 
are recited in the plea) to inſert this clauſe, prout per eandem 


„ Vndentaram plenius apparete' m. 
Anh as to pleading performance of the conditions of obligations. * 
do vary. according as the ſeveral caſes; are (a). And. | | 


a * 


Firſt, By 28 H. 8. Dyer 30. the condition was, that. the Conditions to 
obligee ſbould peaceably enjoy, &c. And the defendant pleaded, favebaraleſe. 
that he plaintiff did peaceably continue his poſſeſſion, until ſuch 
a: day, at which time the lord diſtrained for rent; and a good 

„Aeg . iq 16 nenden Vary wer Shale en 
But 30 H. 8. ibidem 43. where the condition was, to warrant 
and fave harmleſs againſt Lord and King, and to have and peace · 


ably enjoy. The defendant pleaded, quad babuit & pacyfice gaviſu: 
ee ſaid by divers, that the plea is ill, and 1 — 

mentative, that is, he hath peaceably enjoyed the land; ergo, 
he hath warranted the land, and ſaved the plaintiff, harmleſs ; 
for he might be impleaded in a præcipe, and the other not war- 
ranted, and yet be it peaceably, or might be diſtrained for 
iſſues; loſt, &c. and therefore ought to have pleaded expreſaly, 
guad non fuit dampniſicatus per regem nec per aliquem alum ; or, 


** Its * © 


mils 51.1% lot S112. vo. bang od. blnoch 1 Atti: Ha Bis 
(a) Condition to indemnify agai | all cam of dower by a widow, and again. 
a 1 charges, &c. ariſin 1 Breach ene in a bill in 2 
brought by the widow's ſecond huſband, for arrears of dewer z in which ſuit, the 
plaintiff in the. preſent action had expended 8 J. 105. for coſts. On demurrer,. 
Jud t for the plaintiff; becauſe, this is within the words and meaning of the 
condition z and the obligee, being already damnified, has an immediate right to be 
D war? the determination of the ſait in Chancery, 1 Bur. 
„6. t. 41 G. .. r 
* Lebt on bond conditioned for G.'s rendering an account within 30 days after: 
demand in writing, the defendant (prote/f that no demand in writing was 
made) pleads that G. did render an account within 30 days after any demand in 
writing : the plaintiff replies, that a demand in writing was made on a particular” 
day, (peeifging the day) ; and yet no account was rendered by G. within 30 days 
aftet it; and concludes to the country. Reſolved ; firſt, that this plea — 2 
rendered, &c. within, &c. any demand, muſt be underſtood as if it had been 
worded, after every demand: adh, that the replication is rightly concluded to the 
country. 2 Bur. Rep. 1022, 1024. Trin. 33 & 34 Geo. 2. UN ν⁰n 
Bond conditioned to pay money on or before a day; , plea of payment at a 
day before that day. The plaintiff demurred to the plea, as offering an immaterial 
5-4 The diſtinction is, that wherever the defendant,” in an action of debt upon 
bond with a ſpecial condition, pleads performance, e plaintiff muſt aſſign an ab- 
ſalute breach; though this be not neceſſary, where the defendant. pleads a collateral 
matter, as a releaſe, The preſent plea therefore is a proper one z and the plaintiff 
ought to reply, that the money was not paid upon the day alledged, nor at any time 


ore or after that day. 2 Bar. Rep. 944, 945+ Ea. 33 Ges. 2. 
| R that 
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that the plaintiff was impleaded, and he did warrant, &c, Quere 
inde, for Baldwin, e contra. | 

The condition of an obligation (2 Elix. _ 184.) was to 
warrant, defend, or fave harmleſs, as well the perſon of the 
obligee, as the iſſes, againſt one Culpe here the de- 
fendant alledged in his bar a former leaſe, by reaſon whereof 
neque le obligee, nec les premiſſes poſſint nec potuerunt eſſe dampnificat 
per prediftum Culpeper.) To which the defendant replied the 
ſpecial matter in law, without concluding, er nt dampnificat' ; 
where holden the defendant's bar was ill; and that he ought to 
have pleaded, non fuit dampnificatus, or the ſpecial matter, and 
conclude, int non dampnificatus ; and the plaintiff's replication, 
for want of a proper concluſion, 1 alfo. © 

And 3 Eliz. ibidem 186. in the like caſe, the defendant pleaded, 
quod guer non dampnificat' fuit per A. and the plaintiff in his re- 
plication ſhewed a ſpecial damage, and concluded, et iſint damp- 
nificat”; and the defendant by his rejoinder pleaded au/ trel record; 


quod nota. | 5 
Note alſo, That in an action of covenant, brought 28 H. 8. 
Dyer 31. one of the covenants in the indenture was, That the 
defendant ought to make and ſuffer for the affurance of the plain - 
tiff, all things that ſhould be deviſed by the counſel of the plain- 
tiff, if he were required: and the defendant taking proteſtation 
for plea, ſaid, that he was not required. To which the plaintiff 
replied, That J. S. was of his counſel, who deviſed a releaſe, 
which he required the defendant to ſeal ; but he refuſed to do the 
fame: To which the defendant rgjoined, que ne refuſe pat; and 
by all the court holden a departure, and that the defendant ought 
to have pleaded at firſt, non reguiſitus fuit; and the plaintiff” in 
his replication needed not to have ſpoken of any refuſal. But 
where the condition was, for the performance of an arbitrement 
of J. S. touching, &c. fo as it be delivered in writing before, &c. 

The defendant, Mich. 7 & 8 Eliz. Dyer 242, & 243. 
by proteſtation non fecerunt, &c. Pro placito quod predifti arbitra- 
tores ante, &c. non deliberaverunt, &c. Upon which the plaintiff 
in his replication, ſhewed when, and where the arbitrators made 
the arbitrement, and the ſeveral parts thereof; and alledged the 
breach in .one point: upon which replication the defendant did 
demur ; becauſe in his plea he anſwered not the delivery of the 
arbitrement, but by a glance, and not directly. 

Note the words of the condition and the bor notwithſtanding 
quod arbitratores non deliberaverunt, &c. . 
Wy It 
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It appears by Cro. 2 Part. fol. 352. in the caſe of Staine againſt 
Wilde, that where there was debt brought upon an obligation, to 
perform an award of all ſuits and demands between the parties, 
ſo as it be made of and upon the premiſſes, ready to be delivered 
to the parties before ſuch a day, &c. and that they made ſuch an 
award (a) de & ſuper præmiſſis, ſcil. that the plaintiff ſhould have 
and enjoy a horſe in controverſy between them, and that the de- 
fendant ſhould pay him 3/. before Mrchge/maſs towards his charges, 
and they ſhould releaſe each to other all matters whatſoever be- 
tween that and Michaelmaſs. And the plaintiff afſign'd breach for 
non- payment of the 3/. And on demurrer, held good for the 


(a) Awards are now conſidered with leſs ſtrictneſs than r muſt 
be certain, and final. And in an action of debt upon the award itſelf, the plaintiff 
needs not ſhew forth ſo much as he muſt have done, if he had brought it upon the 
arbitration bond. 1 Bur. Rep. 277, 282. Eaft. 30 Geo. 2. 

By the Stat. 9 & 10 Wil. 3. c. 15. it is a That it ſhall and may be 
« lawful for all merchants and traders, and others deſiring to end any controverſy, 
« ſuit or quarrel, for which there is no other remedy but by perſonal action, or ſuit 
<« in equity by arbitration, to agree that their ſubmiſſion of the ſuit to the awurd or 
« umpirage of any perſon or perſons ſhould be made a rule of any of his majeſty's 
« courts of record, which the parties ſhall chuſe, and to infert ſuch their agreement 
« in their ſubmiſſion, or the condition of the bond or promiſe, whereby they oblige 
« themſelves reſpectively to ſubmit to the award or umpirage of any perſon or per- 
« ſons; which being ſo made and inſerted in their — or promiſe, 
or condition of their reſpective bonds, ſhall, or may upon producing an affidavit 
&« thereof, made by the witneſſes thereunto, or any one of them, in the court of 
« which the ſame is agreed to be made a rule, and reading and filing the ſaid aſfi- 
t davit in court, be entred of record in ſuch a court, and a rule ſhall thereupon be 
„made by the faid court, that the parties ſhall ſubmit to, and finally be concluded 
« by the arbitration or umpirage which ſhall be made concerning them by the arbi- 
te trators or umpire, purſuant to ſuch ſubmiſſion 3 and in cafe of diſobedience- to 
« ſuch arbitration or umpirage, the party refuſing or neglecting to perform and 
« execute the ſame, or any part thereof, ſhall be ſubject to all the penalties of con- 
«« temning a rule of court, where he is a ſuitor or defendant in ſuch court, and 
the court, on motion, ſhall iſſue proceſs accordingly, which proceſs ſhall not be 
« ſtopped or delayed in its execution, by any order, rule, command or proceſs of 
« any other court, either of law or equity, unleſs it ſhall be made appezr on oath 
« to ſuch court, that the arbitrators or umpire miſbehaved themſelves, and that 
«« ſuch award, arbitration or umpirage, was procured by corruption or other undue 
% means: and that any arbitration or umpirage, procured by corruption or undue 
«© means, ſhall be judged and eſteemed void, and of none fee, and accordingly 

«< be ſet aſide by any court of law or equity; ſo as ang 6 149g of ſuch corruption 
or undue practice be made in the court where the rule is made for ſubmiſſion 
« to ſuch arbitration or umpirage, before the laſt day of the next term after ſuch 
« arbitration or umpirage made and publiſhed to the parties.” 

The above act was made, to = (abmiſons where no cauſe was depending, upon 
the ſame foot with thoſe where there was a cauſe depending, and it is only declara- 


22 what the law was before in the latter caſe. 2 Bur. Rep. 701. Mich. 32 
76. 2. 


F 2 defendant. 
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defendant. For tho it was pleaded, That the arbitrement was 
made de & ſuper premiſſis; yet theſe general words will not help- 
the plaintiff, unleſs he avers, that there were no more cauſes. 
between them, and then the releaſe appointed being void, there 
is nothing ordered for the defendant's benefit. 

See more of this 7 H. 6. 6. 39 H. 6. 9. 2 R. 3. 18. and 22 
H. 6. 22. | | 5 3 
So in Her's cafe, Trin. 23 Car. 1. in Banco Regis Stile's Rep.. 
fol. 4. Where in debt upon an obligation to perform an award: 
made the 1oth of May, ready to be delivered the 11th of Ma 
The defendant pleaded, quod arbitratores nullum fecerunt ar 
trium, &c. To which the plaintiff replied, That the award was. 
made the toth of May, ready to be delivered the ſame roth day 
of May. The defendant demurred for duplicity (a) and departure: 


5 
* 
. 


(a) The plea, ſays my lord Cote, that contains duplicity or multiplicity of diſtinct 
matter to one and the ſame thing, whereunto ſeveral anſwers (admitting each of 
them to be good) are required, is not allowable in law; and this rule, ſays he, 
extends to pleas perpetual or peremptory, and not to pleas dilatory, for in their 
time and place a man may uſe divers of them. Alſo where the tenant ot de- 
fendant may. plead the general iſſue, there, upon the general ifſue pleaded, he may 
give in evidence as many diſtinct matters to bar the action or right of the demand- 
ant or plaintiff as he can: alſo a ſpecial verdict may contain double or treble 
matter; and therefore in thoſe caſes the tenant or defendant may either make 
choice of one matter, and to plead it to bar the demandant or plaintiff, or to 
plead the general iſſue, and to take advantage of all; or he may plead to part of 

one of the pleas. in bar, and to another part another plea, and his concluſion of 
his plea ſhall avoid doubleneſs, and hereby neither the court nor the jury is fo 
much inveigled, as if one plea. ſhould contain divers diſtin. matters; and ir the 
tenant make choice of one plea in bar, and that be found againſt him, yet he 
may reſort to action of a higher nature, and take advantage of any other. matter, 
Co. Lit. 304. a. Dot. pl. 135. | 

The reaſons why duplicity in pleading is held a fault are, that the party being 
effectually barred by one ſingle point, it is unneceſſary and vexatious to put him 
upon litigating any other; and tho' he might take iſſue on any one point, yet muſt- 
he be at a loſs which the material point is, ſo as to traverſe the ſame, and 
thereby put an end to the cauſe ; whereas the party pleading ſuch double matter 
mult be preſumed conuſant of his own ſtrength, and therefore ought to put his 

defence on that ſingle point, which will put an end to it; beſides, the jury ought: 
not to be charged witch multiplicity of things, when finding any one of them con- 
trary to their evidence, lays them liable to the ſeverity of an attaint. 5 H. 7. 7 Doct. 
Pl. 135. Plow. 194. Telu. 13. 1 Rol. Rep. 112. 1 Vent. 4 —8. ' 

Alto from the expence and vexatiouſneſs attending it, a perſon. is no more allowed 
to plead and demur to the ſame fact, than he is to plead double; for the duplicity 
herein draws the matter to a different examen, ſince the demurrer is to be tried by 
the court, and the fact by a jury. Vid: 11 Co. 52. 4 Bac. Abr. 119. 

So where one confeſſes and avoids, and likewiſe traverſes the ſame point, this is 
in nature of a double plea, and therefore naught, 2 Vent. 212. 3 Med. 318. Ce. 
Ent. 504. | . Fo. 

1 
But 
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eoſolved, not: it being a thing whereof iſſue is to be of the award, 
and not of the day of the award. 


But by 1 Leon. 71. in Bret and Andrew's caſe, in debt on an x 


obligation with condition to perform an award, which was, to 


deliver up all the houſes that he had, The defendant pleaded,. 


That he delivered up all, &c. without ſhewing what they were, 
and adjudged i! : and where it was awarded, That he ſhould dif 


charge and ſave. harmleſs. A. from ſuch an obligation, he pleads,. 
non dampnificatus ; and ill alſo: for he was not only to fave him 


harmleſs, but to diſcharge him of the bond, and both of them 


ought to be ſhewed, how done particularly. | 
So by 27 H. 6. 1. in debt upon an obligation with condition 

to perform an award; which was, 0 — or releaſe, or pay 205. 
The defendant pleads performance generally, not 2 which 
of them he hath performed; and d: for although performance 
of any one of them would have been a good. excuſe, yet he muſt. 
ſhew what he hath performed. | i 

80 Bendloc's Rep. 5. A. and B. were jointly and ſeverally bound 
to ſtand to an award to be made between them and J. S. The 
arbitrators awarded, that A. ſhiould pay 305. to B. and that B. 
ſhould pay unto J. S. ten ſhillings. In debt on the bond it will 
be no good plea for A. to ſay, that he had performed the award, 
without ſhewing in what manner it was performed; and likewiſe 
how B. had performed it, for he is bound to him alſo. 

And in Skinner and Andrew's caſe, Hil. 20 Car. 2. in Banco 
Regis, Rotulo 292. In debt on a bond, to perform an award, ita 
quod it be made before the 25th. of March;. where the defendant. 
pleaded, nul arbitrement fait, To which the plaintiff replied, 
that ante vice/imum ſeptimum diem Maii, the arbitrators made an 


But tho' du licity in pleading be a fault, yet muſt the ſame be taken advantage 


of in a ſpecial demurrer; that is, the party muſt ſhew wherein the doubleneſs 
conſiſts; and it is not ſufficient to demur quia duplex & caret forma, &c. but he muſt 


lay his finger on the very point that is ſo. 2 Rol. Rep. 30b. 1 Lutw. 4. 3 Med. 65. 
Poph. 113, 1 Lut. 76. 1 Salk. 219. 
By the Statute. 4 & 5 Ann. cap. 5. (for amendment of the law) it is enacted, 


« That any defendant or tenant in any action or ſuit, or any plaintiff in e 


* in any court of record may, with leave of the ſame court, plead as many ſeveral 
matters thereto as he ſhall think neceſſary. for his defence; and if any ſuch. 
« matter ſhall on demurrer joined be judged inſufficient,. coſts ſhall be given at. 


« the diſcretion of the court; or if a verdict be found upon any iſſue in the ſaid 


«<.cauſe for the plaintiff or demandant, coſts ſhall alſo oe given in like manner, 
«unleſs the judge who tried the ſaid iſſue ſhall certify that the ſaid defendant, or 


« tenant, or plaintiff in replevin had a probable cauſe to plead ſuch matter, which 
upon the ſaid iſſue ſhall be found againſt him.“ F . ; 


award, 
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award, and good, without ſaying, infra tempus limitat; for they | 
may traverſe nullum arbitrium, &c. without traverſing the day, 
and if it be not before the day, the jury is bound to find it. 
Note, by Dyer 75. Kelway 121. Plowd. 11. 19 H. 6. 37. 
there is a difference een arbitrement and concord for an arbi- 
trement may be pleaded, tho' the time of performance of it be 
not yet come; but a concord muſt be executed and ſatisfied before 
it can be pleaded; for there is no way to force the doing of it, 
as there is in caſe of arbitrement. ang | | 
By Bridgman's Rep. 58. it appears, arbitrement be 
_—_ of a thing Colmitred — and of other things, it will be 
good for what is ſubmitted unto, and void for the reſt; and a 
reach laid in that which was ſubmitted unto, will give good cauſe 
of action. 1 8 Wool s 
Vide Croke 3 Rep. 549. Edwards verſus Marks, in debt upon 
an obligation with condition, To appear in the court of King's 
Bench / ſuch a day} and there ele two arbitrators, who {with two 
more to be elected by the plaintiff) ſhall award, &c. The defendant 
pleaded, That be appeared there at the day, and there elected two 
arbitrators for bimſelf; but that the 1 was not tbere time 


enough for the award to be made, nor had the plaintiff bis arbitra- 
tors there; and good. | | 

But in the caſe of Corbet verſus Cooke, Cro. 3. 466. In debt 
upon an obligation with condition, to a in the court of 


King's Bench ſuch a day, &c. The defendant pleaded, That the 
court was adjourned to MI and that he appeared there, and 
adjudged to be e becauſe he ſaid not prout patet per recordum. 

So in Dighton and Clark's caſe, 2 Leon. 199. Debt was brought 
upon an obligation, the condition whereof was, That J. S. ſhall 
not diſturb the. plaintiff in his poſſeſſion, by any indire& means. 
To which the defendant prove, That he did not diſturb the 
plaintiff in his poſſeſſion by any indire& means, but by due 
courſe of law; and objected the plea il, becauſe not ſhewed how 
by due courſe, viz. what ſuit: but agreed, the plea had been 
good, if he had only ſaid, not diſturbed by any indirect means; but 
doubted if not 1%, becauſe he pleads over by lawful means, and 
ſays not what, ſo that it may be tried. 

So, by Latch Rep. 16. and 1 Leon. 136. In debt upon an 
obligation, with condition / ixter alia for the obligor to account: 
to which the defendant pleads, conditions performed. The plain- 
tiff replies, That the defendant did not account, and /, becauſe 
he ſhews not what he had to account for; and difference is 


taken, 
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taken, when the condition is in the negative, not to db a thing, 
then tis ſufficient to ſay, he did not do it; and when in the 
affirmative, to do, as to perform bus office, or to.enfeoff bim of all 
bit land, &, there he might ſhew what his office was, and what 
lands he had, and that he did enfeoff, &c. | 
Vie Mich. 2 R. 3. fo, 17. Placito 44+ & Trin. 4. H. 7. 


Placite 6. a 1 
It appears by 9 Ed. 4. 12. and other books, That if a bar Bar to con- 
be good to common intent, it ſufficeth. mon intent. 


But by 22 E. 4. 83. If the defendant pleads in bar a record or 
hoppel, that muſt be certain and good to every intent. 

And therefore in 21 H. 6. 1. the defendant in maintenance 
did plead, That the party was his ſervant, and that he did retain -- 
A. to be of his counſel; and, for the reaſon aforeſaid, it ſhall 
be intended, that he retained him with his ſervant's money, and 
not with his own money; quod nota. | 

And by Toxchfone of Precedents, tit. Pleas and Pleading, fo. 
192. Reg. 7. a bar may be good to a common intent, tho' not to 
every intent; as if debt be brought againſt five executors, and - 
three of them make default, and two appear and plead in bar a 
recovery had againſt them two of 300/. and that they have nothing 
in their hands over and above that ſum. If this bar ſhould be 
taken ſtrongeſt againſt them, it ſhould be intended that they 
might have abated the firſt ſuit, becauſe the other three were not 
named, and ſo the recovery not duly had againſt them; but ac- 
cording to the rule the bar 1s good : for that by common intend- 
ment it will be ſuppoſed; that the two others did only adminiſter, 

and ſo the action well conſidered, rather than to imagine that 

they would have loſt the benefit and advantage of abating the firſt 
Writ. teln gu 

So by 3 H. 7. 2. Ploud. 26. If a bar have matter of ſubſtance 
in it, and be good to common intent, it is ſufficient, albeit if be not 
good to every ſpecial intent. As where one ſues as executor, and 
the defendant ſaith, That the teſtator made the plaintiff and one 
F. $. executors, and do not ſay after this, That he did not make 
the plaintiff executor ; yet this be ſufficient, ' So in treſpaſe, 
where the defendant „ that the place is his freehold, this is 
good; yet the plaintiff may have a particular eſtate. So upon an 
obligation to perform covenants; the defendant alledgeth two 
covenants, and faith, he hath performed them, and doth not fay, 
There are no more covenants in the deed to be by him performed; | 
yer 4 ie. (all be Jneuaces that eee | 

him to perform. | | | , 


MWarims and Rules #f Pleading. 
But Bidem, No ſubſtantial part 'of d bar may be omitted: ak, 


-where one is bound to do a thing between ſuck and ſuch'a time; 
and the defendant ſaith, That he did it, or did it before the day; 
this is not ſufficient, but he muſt ſhew, that he did it ſuch a ay 


within thoſe times. S0 if one ſaith; he was lord of a manor, a 


.entred for an alienation in moriman, and do not ſhew that he did 


it within the Year 3 or this hall not be intended, unleſs it be 


| ſhewed. 


Yet per Phwden * 28. If one plead a feoffment in bar, it 
hall be allowed as good, albeit it might be by an infant, or per 
dureſs, &c. unleſs it be ſhewed on the other ſide. And if the 
1eflor covenants with the leſſee, that if he be ouſted within the 
term, that he ſhall have as much other land, he muſt ew mt 
he was ouſted on ſuch a day in certain within the term. 

So to plead in bar, that J. S. died ſeiſed, and R. S. entred - 88 
ſon and heir to him; this is good, tho he ſay not that he Was his 
heir; for that ſhall be intended, and dhe beſt un be taken for 
the defendant. 

e ibidem, in an aſſize, if the tenant lead 1 in bar t a difent to 

laintiff, and two others, and that he hath the eſtate of one 
.of — — it is good, and yet he might have it by diſſeiſin; but it 
ſhall be taken i in the beſt ſenſe, that he had it lawfully.” ? 4 

So per eundem, in Colthirſ?'s eaſe, where the anceſtor is tenant 
pur auter vie, and the heir pleads, that he entred as heir to him, 
and ſays not, that he entred fir/f hee his death; for eee 
ronceditur. 

And ibidem, if a leaſe be made to l B. for life, the re- 
mainder to C. and if C. ſhall die during the life of 4. or B. then 
that it ſhall remain to E. for life, /# ipſe vellet effe refidens, &c. 
and E. (being defendant) pleads his entry, after the death of A. 
and B. and C. and doth not fay, When they Wale nor bags he 
entred ; yet held to be good in a plea in bar. 

For per eundem 32 & 33 if it be a condition; it ſhall be in- 
tended that the defendant did enter as ſoon as his title accrued; 
and if the caſe be otherwiſe in truth, than by common intend- 
ment it is taken to be, the plaintiff muſt ſet it forth in his plead- 
ing: as in a formedon in diſcender, if the tenant: pleads in bar a 
releaſe of the demandant, without warranty, it is go; and 

the releaſe might be made by the demandant i in 0 life s 
father, and then it is no bar to the iſſue. anDονον 

But it ſeems by Brook, in his title of Pheading, 8 that in a 


declaration or replication this way of ä is not good t for 
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tb a bar may be good to common intent, yet a declaration {and con- 
ſeguently a replication, or other pleadings of the plaintiff } ought to 
be good to every intent. | 

| Bus by Co. Lib. 3. 52. If one declare upon an eſcape in London, 
and the defendant doth juſtify by the taking again of the pri- 
ſoner in another country, and anſwereth not the eſcape in London; 
this will not be good, for every part of the charge muſt be an- 
ſwered. 

And laſtly, it appears by Hobart 127, 128. that a plea that 
hath ſome matter of law in it, tho' it ſeems to amount but to the 
general iſſue, is always allowed. 

Note, there be ſome pleas in bar, upon which the plaintiff ſhall Upon what 
have preſent judgment. — mall 

As 16 H. 7. 19. where in covenant to perform divine ſervice; have preſent 
the defendant pleaded, that the chappel was decayed. So in curialudswent. 
claudenda, if the defendant plead ſufficient incloſure; or in wa- 
rantiæ charte, nient implede; or in a writ of meſne, nient diftr' in 
ſome default; or upon the plea of riens arrere in annuity ; or 
upon xe ſurcharga pas in admeaſurement of paſture ; or ne diſturba 
pas in a quare impedit, &c. 

In other caſes the pany upon the defendant's plea, ſhall be 
barred for the preſent, and yet afterwards have the effett of his 
ſuit by ſcire facias, or the like proceſs upon that judgment, or by 
new action. . 

As appears in 19 H. 6. 27. in debt againſt an executor, who 
pleads plene adminiſtravit, which is found for him, and ſo the 
plaintiff is barred pro tempore, vix. until aſſets come afterwards to 
the defendant's hands, and then the plaintiff may have a new 
action. So in debt againſt an heir, who pleads riens per diſcent ; 
or in a formedon pleads the warranty of his anceftor with aſſets, 
and after the afſets are recovered againſt him, he ſhall have a 
new formedon ; and if he alien the aſſets, his heir ſhall have a 
new formedon. | 

But as 21 H. 7. 10. where in formedon, cui in vita, mortdan- 
ceſtor, and the like, ſuch a plea is pleaded either againſt the iſſue 
in tail, or the heir of tenant by the courteſy, &c. and no afſets 
found, and after ats diſcend, the defendant in the firſt action 
ſhall have ire facias for the aſſets, if the firſt action be a forme- 
don; otherwiſe, as it ſeems, for the firſt land. Quzre. 

And fee 11 H. 4. and 4 H. 6. Bro. title Scire ſuc 74, & 130. 
in the laſt of which it is doubted, when executors plead fully 
adminiftred, and it is found for them, and afterwards afſets di- 

"7G ſcend; 
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ſcend ; whether the plaintiff be not driven to a new action, o 


may have a ſcire facias thereupon, ſcil. upon the brit judgment. 


Cf pleading 
; arinrd, or 
artliriaient.. 


Which ſeems not by the Books 40 Ed. 3. & 43 Ed: z. 8 Ao 
by Brock in tit. Scire ſacias 17 & 29, where a difference is taken 
when the plaintiff is barred, and when he doth recover. | 
In the next place ſhall be ſhewn, how an accord or arbitrement 
15 good bar. | a | 
And for this ſee firſt 4 H. 7. 16. that in debt upon a contract, 


leaſe, or arrerages of account before the plaintiff himſelf, arbitrement 


Where wa*+ 
ronty a good 


— 


is a good plea (although the demand be certain) otherwiſe of 
grrerages of account before auditors, becauſe it ſeems to be matter 
of record, and the defendant cannot wage his law, gu. then in debt 
upon a leaſe for years. 

And 13 Ed. 4. 5. is, that an award is no plea in attaint, or 
other matter of record ; but if the matter of record be mixt with 
a matter en fait, then it is a good plea. 

But in aſt, as is 11 H. 7. 13. accord or arbitrement no plea, 
becauſe the action mixt, nor in any real action; but in forger of 
faits, and other actions upon ſtatutes, accord or arbitrement is a 
good plea. 

But 5 Ed. 4. 7. this difference is taken, that accord pleaded is 
not good, without a ſatisfaction executed before the action 
brought, and that it muſt be executed in the whole, and not in 
part; (as is 6 H. 7. 10.) But an arbitrement is, without execu- 
tion, a good plea, becauſe an action lieth thereupon. 

And therefore 19 H. 6. 29. the defendant did plead, that in 


ſatisfaction he gave the | pwn ary a pottle of wine, and did 


plead the ſame by way of accord, foy priſt. | 


But ſee thereof more eſpecially for the pleadings in the books 
of entries. 

And in ſome actions, eſpecially actions real, the waranty of the 
anceſtor of the plaintiff Gall be a good bar; but then the con- 
cluſion of the plea muſt be conſidered, which appears by the 
Looks of entries to be, fi encounter le garanty ſon aunceſtor qui 

err, &c. 

But as it appears by 14 H. 4. and H. 7. 12. and other 
books in the title Garanty in Brook's Abridgment, the ſame by 
8 opinion, is no plea in treſpaſs, until the freehold come 
in debate. | 

Yet 21 Ed. 4. 18. Bidem 63. the defendant in treſpaſs did 
plead, That J. S. was ſeiſed in fee, to whom the anceſtor of the 


plaintiff 2 with waranty, whoſe eſtate the defendant _ 
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and concluded ut ſupra; and there is no queſtion made, whether 
that plea might be in treſpaſs ; but whether he that made him- 
{elf no title, ſhall plead the ſame. i | | 

Notwithſtanding 20 H. 6. 20. in treſpaſs. upon the ſtatute of 
Rich. the feoffment of the anceſtor of the plaintiff, with wa- 
ranty, holden no bar : but there it is ſaid, that if the defendant 
plead his freehold, the plaintiff may have the plea aforeſaid, and 
conclude, judgment fi encounter le fait fon 3 &c. 
And 20 H. 7. holden no plea, that the plaintiff did confirm to 
the defendant leder for years with waranty ; nor that in afjize by 
tenant by ſtatute, the waranty collateral of his anceſtor, a good 
bar, becauſe but a chattel demanded ; yet there holden, that a 
ward may be granted with waranty, by the voucher may be in a 
writ of ward. 1 | 
And fee 5 H. 7. 18. and other books, in the title of waranty, 
and 22 H. 7. that a ſale of a chattel, without eſplees of waranty, 
bindeth not the ſeller to warrant, and that waranty alſo muſt be 
made at the time of the ſale, and not after, and no advantage 
thereof to be taken by way of bar, but by way of action; quod nota. 


In the next place we ſhall conſider, where the plea of auterfoits 2 


Jar ſhall be a good bar, and where not. 

And therefore for that, firſt. ſee 12 Ed. 4. and Bro. action ſur 
de caſe 92, & 110, that ey gager in detinue, is a good bar in an 
action on the cafe for the ſame goods. 

And by Bryan 2 R. 3. 14, & 19. in account upon goods deli- 
vered, it is 2 plea to ſay, That in detinue re brought 
by the plaintiff, the defendant did wage his law. 

And fo ſeems 15 nw Fitz. affize 96. that in an aſſize, a 
retraixit by the plaintiff in another aſſize, is a good bar: other- 
wiſe of a nonſuit by experience; for until the ſtatute of ſecond. 


deliverance (a) one might have one nonſuit after another in replevin 
ad inſinitum: quod nota. 


(a) At the common law, if the plaintiff in replevin had been nonſuited either 
before or after verdict, the defendant who diſtrained ſhould have had return, but 
not irrepleviſeable ; ſo that the plaintiff after nonſuit might have had as many 
'replevins as he would, which was vexatious and miſchievous ; for remedy whereof 
the act of If. 2. cap. 2. reſtrains the plaintiff from any more replevins after non- 
ſuit, but gives a writ of ſecond deliverance. 2 Inft. 340. 

And if in ſuch writ of ſecond deliverance the plaintiff be nonſuited, or if the plea 
be diſcontinued, or the writ abates, or if he prevails not in his tuit, return irreple- 
vieble ſhall be granted. 2 Inf. 241, 

This ſtatute of He. 2. gives the writ of ſecond deliverance out of the ſame court, 
where the firſt replevin was granted, and a man cannot have it elſewhere; for if he 


may, then be ſhall vary from the place limited as to this by the ſtatute, Plow. 206. 
G 2 But 
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But if the plaintiff be once barred by judgment, in the ſame or 
in one of the like nature, or in an action of a higher nature, he 
ſhall be alſo barred in another meaner action. | 
But as it appears in 14 afize 6. the uſing of a writ of entry is 
no bar in a formedon ; nor in an afjize, to plead, That the plaintiff 
had of this land brought a formedon ; but the ſame is a good p 


to the writ: and fo is 4 Ed. 3. Bro. bar. 61. | 


But, as it ſeemeth, to plead a recovery of the land in queſtion 
againſt the plaintiff, or one whoſe eſtate he hath in the ſame, or 
higher nature of action, it is a good bar, by many books. | 

And 18 Ed. 4. 28. Bro. joynder in action 70. that in treſpaſs upon 
the ſtatute of 5 Ric. 2. by three perſons, a recovery of a third part 
of a moiety againſt one of them, and execution thereupon, a good 
bar. | * 

But, as it ſeems in 21 H. 6. 55. no plea in detinue of goods to 
ſay, that before in detinue and garniſpment againſt him (the de- 
fendant) he did recover the goods. 1 x 

And 19 H. 6. 239. in an annuity by preſcription, againſt a 
parſon, who prayed in aid, and traverſed the preſcription, and found 
againſt the par/on, and afterwards in a ſcire facias he would have 
had the ſame plea again, but could not, although all the firſt jury 
were dead, becauſe it was his default. 


A former re. But ſee Brook, bar. 12. 20. H. 6. and 43 Ed. 3. in debt, 


covery by the 


plaintiff 


i 


Where the 
plea ſhall go 
10 part, or to 
the avhole, 


where ſaid, that if the defendant plead a former recovery by the 


* plaintiff in plea, real, or perſonal, without execution, it is no bar; 
Mar, without 


execution. 


becauſe he that recovered may at his. pleaſure bring a new writ. © 

And ſo is 9g Ed. 4. 50. in treſpaſs ; as likewiſe 4 H. 7. 7. where 
three are bound jointly and ſeverally, but execution is had only 
againſt one of them; yet this ſhall be a good bar for the other 


two. 


The next thing obſervable in pleading, is to know, where the 
plea of the defendants, or one of them, ſhall go to part, or to the 
WHO, 

For which ſee firſt, 9 H. 6. 46. that if in a precipe againſt 
two, one doth plead in bar for his part, and the other doth plead 
a plea that goeth to the whole, as Mala, &c. yet it ſhall not bar 
the plaintiff againſt the other: but it is otherwiſe in a perſonal 
ation, for there the plea to the whole ſhall be firſt tried, and if 
found againſt the plaintiff, ſhall ſerve for both the defendants. 

And by 31 H. 6. 23. if one pleadeth a plea in bar in an e, 
that goeth to the whole, he may at his pleaſure canclude it but to 
the 


— 
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the moiety : where it is ſaid by Pri/o7, that i one pleads 4 good 
matter in bar, and concludes to the writ, it ſhall be taken in bar. 

In the next place we ſhall treat of certainty in pleading. 

And firſt, where the defendant in bis bar, fhall be forced to ſet 
down the certainty of the Jand, or give a name to the et F 

For which ſee 5 H. 7. 28. in treſpaſs of goods, the defendant 
did plead, that the place was his freehold, and that he took the 
* there damage feſant ; the defendant was forced to ſet down 
the land in certain, becauſe he made title to the goods; fo if he 
makes title to the land by feoffment : but otherwiſe, if he plead 
meerly his freehold. 

And ſo is 22 H. 6. 24. in treſpaſs: but ſee 5 H. 7. 28. that in 
forcible entry, becauſe the number of acres is ſet down in the 
declaration (as in a præcipe, or in an affize} the defendant ſhall 
not in his bar give the land a name, or other certainty, but ought 

to plead at his peril: but otherwiſe (according .to the ancient 
practice) in ereſpe/ and replevin ; except (as before) where the 
defendant pleaded his freehold, and the plaintiff did not ſet forth 
the particulars of the land in his declaration, which he is now of late 
compelled to by rule of court. 
But for the underſtanding of this and all other matters relating 
to practice, more fully and at large, ſee before in the intro- 
duction of this diſcourſe. And further, for certainty in 
pleading, take theſe general obſervations, | | 

Firſt, ſee Phowden 42, 65, 80, 81, 86, 191, 229. that which 

is alledged by way of conveyance and inducement to the ſubſtance 
of the matter, needs not be ſo certainly alledged, as that which is 
the ſubſtance itſelf ; as before, where a leaſe is made to A. and B. 
for life, the remainder to C. and if C. die during the life of A. 
or B. that it ſhall go to E. for his life, &c. and E. in pleading, 
_— the death of A. B. and C. but ſhews no time of their 
death. EM 

And by Plowder 80, 121, 123, 126, 128, 129, that which a 

man cannot have certain knowledge of, he is not bound to plead 
certainly ; nor to ſet forth that preciſely that is ont of his know- 
ledge, or to which he is a ſtranger, or by common intent he 
cannot ſee; as a deed that belongs to another man. 
And by Co. Lib. 9. 108. that ſhall be faid to be certainly 
pleaded, which may be made certain by intendment, according 
to the maxim, id cer tum eſt, quod certum reddi proteſt. | 

But Co. Lib. 4. 97. and Plaud. 395. that is more certain which is 

certain of itſelf, Yet, where the defendant in pleading makes _ — 
imſe 


Of cortaingy 
in pleading. _ 


| Maxims and Rules of Pleading. 
ſelf by a leaſe, habendum, for ſo many years as F.'S. ſhall name 
cum hoc, that J. S. did name ſo many, there the averment makes 
it certain enough, and good. | 1 26d 

So, many times when there is an incertainty in a caſe, by the 
addition of a reference to a certainty, it may be made good : as 
Perkins, ſect. 46. an eſtate is granted to J. S. the remainder to 
him that ſhall come firſt the next morning to Pauli, and one doth 
come there that is capable ; this is a good remainder, for it may 
be made certain by averment. 

So, Paſch. 39 Eliz. in B. R. Morgan and Yohn/on's caſe, one 
binds himſelf by obligation to pay me all ſuch ſums of money as 
his brother oweth unto me; this by averment may be made 
certain, and 1s good. | 

So, Plowd. 191. if one grant his manors of A. and B. and lay 
not what pariſh or county they are in; or make a leaſe of all 
his lands in the pariſh of A. and ſays not in what county; theſe 
grants in pleading may be made good by averment. | 
So, if the king by his letters patents grants to one all the 
manors and advowſons that did belong to the priory of H. or that 
were of J. S. who was attainted : theſe grants by 32 H. 6. 20. 
and Co. Lib. g. 47. may be made good in pleading by averment. 

But by Anderſon 1 part, 102. an indictment was upon 8 H. 6. 
quod intravit in unum tenementum ; and held void for the incertainty. 

And March Rep. caſe 168. in qjectione firme, and not guilty 
pleaded, the jury found them not guilty for part, and guilty 1 
tanto ut jus meſuagui in occupatione, &c. quantum ſtat ſuper ripam, 
and the verdict was held void for incertainty. | | 

And ſo is 40 Ed. 3. 15. and Co. Lib. 9. 74. in debt brought 
gn executors, who plead plene adminiſtravit, and the jury fad 
they have aſſets, but ſay not to what value; this is alſo void for 
incertainty. 

And by Ploud. 144, and Co. Lib. 10. 40. there muſt be a 
preciſe affirmation of a thing in pleading, where it relates to 
matter of ſubſtance; yet if the — not the very words, 


if it contain the matter by neceſſary implication, it may be good 
enough. | 

And by Plowd. 435. a man is not bound to one form of plead- 
ing, or to the common form, ſo he plead the ſubſtance of the 
matter. | 


And by Hobart 72, 78, 124. that need not be ſaid on the one 
And 


fide, that will come properly on the other. 


| Of Pleas to Declarations, | 

And by Phwd. 104. 202. and Co. Lib. 10. 40. if a plea hath 
two intendments, the ſtrongeſt ſhall be taken againſt him that 
pleads it, and it ſhall be taken moſt for the advantage of his ad- 
verſary : as, in a releaſe pleaded to an action of treſpaſs, the time 
when it was made muſt be ſhewed, for it might be delivered 
before or after the treſpaſs : and if not ſhewed when, it ſhall be 
taken to be before. 


And, 1dem Lib. g. 109, 110. where Coven is alledged in the 
avoidance of an act, it will be ſufficient to ſhew it generally, for 


it is ſecret and can hardly be known; and therefore a man 
not be forced in pleading, to ſhew it exactly or certainly, 


And by Hobart 163. general iſſues may be pleaded without any - 


inducement. | 
Laſtly, by Phwd. 84. 03, 65. Co. Lib. g. 109. Dyer 27. Yetv. 
105 Hob. 2 58, 297. trut 
and therefore fal/hood, incertainty, an Tarn bes ought to 
avoided in pleading. And although, as hath been faid before, 
ſurpluſage doth ſeldom hurt the pleading ; yet imperſect pleading 
is always dangerous. 
Vide Brook's Abridgment, tit. Pleading 94, 9 5.96. 115. Phu. 
179. 229. 431. Hob, 23. 208. Dyer 27. and C 
cafe, for variety of matter upon this ſubje&, 


an ae cn ought to be in 9 b 


0, Lib. 7. Butt's : 
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NK N. III. 


Of Reyiticarions, REIO VND ERS, &c. 


Replication, - FTER the defendant has made his bar, or plea, that is to 
rejoynder, ſay, hath given in his anſwer to the plaintiff's declaration, 
nder, the next part of pleading in courſe mult be the plaintiffs rep/ica= 


tion; which is an anſwer, or os to the defendant's plea; and 
a rejoynder is, where, after the plaintiff in the action hath replied 
to the anſwer of the defendant, the defendant doth again make 
anſwer to the plaintiff; and if after that the plaintiff ſhall anſwer 
again to the defendant, ſuch pleading is called a /ur-rejoynder. 

As to replications and rejoynders, the learning of them is more 
properly to be ſeen in every particular action, under their re- 
ſpective titles of pleading ; but touching ſome particulars, we 
ſhall obſerve, - | | 


Where Firſt, where the plaintiff” is in ſome ſort bound to anſwer the bar 
the plainif of the defendant, but may notwithſtanding plead at large, not anſiver- 
manner ing the bar; which is (in a manner) altogether in an aſſize, where a 
bound to an- general bar, with colour, is pleaded. And, by 34 H. 6. 46. not in 
ſwer the de- . . f 

fendant's entry in nature of an aſſixe, nor other action. 


plea; yet, if he will, may plead at large, without anſwering the ſame. 

And ſo is 21 H. 6. 18. and alſo 34 H. 6. 22, & 48. in treſpaſs, 
and all other actions (except ge where although the bar be at 
large; yet the-plaintiff ought either to traverſe it, or to confefs 

and avoid the ſame. | 
Plea at large, Where it appeareth, that @ plea at large is, where the plaintiff 
what, in his replication medleth not with the defendant's bar: as to ſay, 
That a ſtranger was ſeifed, and did infeoff him; or, That his father 
was ſeiſed, and died ſeiſed, and fo he was ſeiſed until, &c. not 
ſhewing expreſsly the diſcent to be after the defendant's title. 

And 38 Ed. 3. 10. the defendant in treſpaſs did plead his free- 
hold; and the plaintiff replied, gue il priſi ſes arbres, priſt, and 
could not, but was forced to make title. 
And & 2 Marie, Dyer 171. the defendant in a replevin 
"avowed, that B. was ſeiſed, and let to him for years; to which the 
ag replied, that anteguam B. aliquid habuit, A. was ſeiſed and 

et to C. whole eſtate the plaintiff had; and doubted, whether it 


were 


» 


were not a meer title, as before at large, becauſe he doth no way 
encounter with the avowry, nor confe/s and avoid the lame, but 
only with the word antequam. 0 | 

Where alſo a caſe * err. in 1 Bad. 3. how oy 1 in 
treſpaſs did plead his freebold; to which the plaintiff replied, que 
2 + nh e le defendant rient avoit en gre what. 1 8. 
fuiſt ſeiſie, et lefſe a luy pur ans, and fo was he poſſeſt until, &c. and 
holden a good plea. | | | | Sy $58. IN 

But 3 & 4 Marie, Dyer 134. where the defendant in treſpaſs 


doth plead his freehold, the plaintiff is to traverſe the ſame, or to 
convey a title to himſelf, and alledge a di/erfin' and regreſs, and 


the treſpaſs mean; quod nota, & vide accordant 34 H. 6. 32. 
And by 42 Ed. 3. 2. the defendant in treſpaſs, for taking a 
ſhip, pleaded the gift of the 2 z and the plaintiff would 
have replied, that he took his 
have added to that his plea, ab/que hoc, that the ſhip was the 
plaintiff's fempore dont, and ill alſo; and laſtly would have 
pleaded, that tempore dont the ſhip was to Alice at Stile, and was 
not ſuffered ; wherefore he added to his plea, that (after the gift) 
Alice gave the ſame unto him, and ſo he took his ip, and that 
holden a good plea : and the'defendant'rejoyned, That it was the 
ſhip of the plaintiff at the time of the gitt. 3.0 rr 48, 
And 49 ka. 3- 19. the defendant in treſpaſs did preſcribe in 
common; to which the plaintiff replied, that the place was his 
ſeveral; abſque hoc, that the defendant had common there : but 
where the plaintiff in an affize ſhall be forced to anſwer the bar, 
without making title at large. Vide Bro. Abridgm. title MAſiae, 
vx. to every ſpecial bar. E 40901 | 
And what ſhall be 
hath been before-mentioned, ſee the Abridgments of Fitz, and 
Bro. title Replications and Titles, where the ſame more plainly 
appears: as, if againſt an act of parliament, recovery, or matter of 
record, the title muſt be ſet forth ſpecially, and de purſne temps; 
and fo 10 Af. 23. of a waranty: but againſt a matter en fait, the 
plaintiff may well ſay, That after his father was ſeiſed, and died 
ſeiſed, without ſhewing coment. | # 
And as it appears by 47 Ed. 3. 13. if the title be before the fine 
or recovery, it may be general. 1 
And 18 Ed. 4. 10, the defendant in treſpaſs pleaded a gif? 
in tail by the king; and the plaintiff replied, ne dena pas ; and 
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And 9 Ed. 4. 46. where the defendant giveth to the plaintiff 

a title, and in his plea deſtroyeth the ſame, that matter the 

plaintiff may maintain, or traverſe, without other or further title. 
And fo is 40 Ed. 3. 5. and 3 Ed. 4. 18. where holden, that 

where the defendant in treſpaſs made title by a gift in tail of a 

ſtranger ; the plaintiff replied, That he was ſeiſed until the de- 

fendant did the treſpaſs, and traverſed the gift in tail, and good, 

although his title was but of his own poſſeſſion. 


need of re- Next ſhall be ſhewn, in what caſes there is no occaſion either for 
1 replication or rejoynder. And therefore, | 

TDiirſt, it appears by 2 Ric. 3. 9. that where error is alledged, 

in that which the courſe of the court doth approve and allow of, 

there needs no anſwer to the fame. | 

And by Littleton, 12 Ed. 4. 13. where one doth counterplead 
the poſſeſſion upon a. voucher ; or plead, guad partes ad finem 
_ habuerunt, mes A. Ec. he ſhall alſo add, et boc petit quod, 

e. 9 

And ſo is 22 H. 6. Bro. Replir. 21. But 7 H. 6. 20. to the 
contrary in the plea of partes ad ſinem. : 

But 31 H. 6. 21. as alfo 22 H. 6. and in all other caſes where 
the plea is in the negative, as non culp, ne dona pas, ne ungue 
ſeiſie que dower, nul tort, nil debet, &c. Otherwiſe upon pleas 
in the affirmative. | | 

= this matter is more proper to be treated of in the title 
of ines. 

ety 2 H. 4. 4. where the defendant in debt did plead, that 
the plaintiff had nothing fempore dimi ſſonit. 

And 11 H. 4. 79. naw: faid, that an. iſſue ſhall be always 

upon an affirmative and negative; except in ſpecial caſes. 
Where one Vide Dyer 2 Eliz. 182. the tenant in a formedon by ſiſb to 


replication 


| gow Parcel, did plead one fine, and ſo to the other parcel another 


ſeveral bars. fine. To which the plaintiff replied,. 2 ſeperal fines min ime 
| Boo fuerunt; and good, although there ſaid, that it would 
ave been better, to have made ſeveral replications. 


Then it is to be obſerved, where not only rejoyngers, but alſo: 
ſur- rejoynders ought to be. 

As 5 Ed. 4. 108. where in debt upon obligation with condition, 
for performing an arbitrement, if the defendant pleads, quod arbi- 
tratores non ſecerunt, &c. And the plaintiff doth ſay, Prift que cy, 
that is z//; for he ought to ſhew the award and alledge the _— 

and. 


As 4 Jo. %anfyt ©» 0 * ers, &. $1 
and the defendant muſt thereto plead, that they made no ſuch we 
award; to which the plaintiff muſt ſay, Priſt que cy, and the 
defendant rejoin, Que priſt que non. 


And ſo you may ſee count, bar, replication, rejoynder, cjoynder 5 
and rebutter to ſurrgoynder in pleading. * 


A rebutter is, where a man grants land to the uſe of himſelf, -4«:er, 
and the iſſue af his body, to another in fee with waranty, and the 
donee leaſeth out the land to a third-perſon for. years, the heir of 
the donor impleads the tenant, alledging the land was in tail to 
him ; the donee comes in, and by virtue of the waranty made by 
the donor, repel the heir, becauſe tho' the land was entailed to 
him, yet he is heir to the warantor likewiſe. n delt 

So, if I grant to the tenant, to hold A impet itiane vaſſi. 
and afterwards implead him for waſte made, he may debar me 
of this action, a my grant; which is likewiſe a rebutter. 
Bro. Abr. tit. Bar 23. 25. Nov. Lib. Intr. verbo rebutter, Co. 1. 
Inſt. 365. 4. Vide 6 H. 7. 4 EF | 

But ſec hercaf more properly in the title of pleading. 
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| NB | / General Iſue, and Special Evidence. 


N EXT in order, we will proceed to. ues. And, 
Pirſt, with thoſe that may be brought under the diviſion of 
general iſſue, and. ſpecial" Evidence : In which we will ſet down 
the evidence proper to the nature of the ue; and then, what 
ſpecial plea the. defendant may have, and not be forced. to the 

- general iſſue. | 

The word ſue (a) hath divers applications in our law; but that 
which concerns our purpoſe, is taken for that. point of matter de- 


(a) Iſſue is thus defined by my Lord Cate, a fingle, certain, and material point 
iſſuing out of the allegations and pleas of the plaintiff and defendant, conſiſting re- 
85 of an affirmative and negative, to be tried by twelve men; and is either 
general or ſpecial; Co. Lit. 126. 

The general iſſues were contrived in ſuch words as were moſt proper to deny the 
whole fact in the declaration; as in a charge of treſpaſs, the general iſſue is not guilty, 
in debt that he owes nothing z if the action is grounded on a ſpecialty, non ef? factum, 
or that it is not his deed ;, for the debt being grounded on a ſpecialty, he admits the 
debt, unleſs he denies the deed ; for the ſeal continuing, it muſt be diſſolved co 
ligamine quo ligatur. 4 Bac. Abr. 54. 

An ie being taken generally referreth to the count, and not to the writ; as in 
account, the writ chargeth him generally to be his receiver, the count chargeth him 
ſpecially to be his receiver by the hands of T. the defendant pleadeth, that he was his 
receiver in manner and form, &c. this ſhall refer to the count, ſo as he cannot be 
charged but by the receipt by the hands of T. Cz. Lit. 126. 4. 

An iſſue ſhall, not be he on on a negative pregnant, which implieth another 
ſufficient matter; but upon that which is ſingle and ſimple, as ne dona pas per le 
fait implies a giſt by parol, and therefore the iſſue muſt be ne dena pas modo & for- 
ma. Co. Lit: 126. a: 

Some iſſues be good upon matter. affirmative and negative, albeit the affirmative. 
and negative be not in preciſe words; as in debt for rent upon a leaſe for years, the 
defendant pleads, that the plaintiff replieth, that he was ſeiſed in fee, &c. this is a 
good iſſue, C9. Lit. 126. a, 

Where the iſſue is joined of the part of the defendant, the entry is et hoc de ponit ſe 
ſuper patriam; but if it be of the part of the plaintiff, the entry is et petit hoc gued. 
inguiratur per patriam.. Co. Lit. 126. a. 33 H. 8. 21. 

There be ſome negative pleas which be iſſues of themſelves, whereunto the de- 
mandant or plaintiff cannot reply, no more: than to a general iſſue, which is et pre- 
dictus A. ſimiliter; as if the tenant. do vouch, and the demandant counter plead, 
that the voucher or any of his anceſtors had any thing, &c. whereof he might make 
a teoffment, he ſhall conclude, et hoc petit quod inguiratur per patriam & pradictus 
tenens ſimiliter; ſo in a fine pleaded by the tenant, &c. the demandant may ſay, 


uod partes finis nihil habuerunt, and hoc petit quad inguir & predicꝰ tenens ſimiliter; 
3 and 


Of General 'Jllue, and Spectal Evidence, 


pending in ſuit, whereon the parties join, and put their cauſe to 


the trial of the jury, and is an effect of a cauſe preceding; as the 


point referred to twelve men, is the effe of pleading or proceſs. 
ue in this ſignification is either general or ſpecial. _ 
General iſſue is, where the defendant makes a ſhort and pe- 


remptory defence to the plaintiff's declaration, and is always in 
the negative; as non aſumpfit to an action upon the caſe, ni debet 


to an action of debt, and t like. 1 e 

A ſpecial iſſue is that, where ſpecial matter being by 
the Fink + for his defence, bo parties join thereupon, — 15 
it goes either to a demurrer, if it be guæſtio Juris; or to a trial by: 
the jury, if it be queftio facti. Anno 4 H. 8. cap. 3. Nov. Lib. 
Intration. verbo iſſue, & 18 Elz. cap. 12. | 

But evidence is taken for any proof, be it teſtimony of men,, 
records, or other authentical writings of contracts, &c. written, 
ſealed and delivered. | 

And it is called evidence, becauſe thereby the point in iſſue is: 
to be made evident to the jury: probationes debent efſe evidentes, 


i. e. perſpicua & faciles, Co. 1 Inft. fo. 2837, And, 


Firſt, as to general iſſues, we ſhalt begin with the proper evi- Evidence: 


dence upon the plea of non culpabilit. 

By 19 H. $. 6. upon non culpabilis, it is no evidence to ſay, 
that the incloſure was defective, becauſe thereby the treſpaſs is 
confeſt. | . 

So, by H. 7. 3. upon non culpabilis in reſcous, the defendant 
ſhall not give non tenure in evidence. | TORO! 

And Keilway 59. upon non culpabilis in treſpaſs, a licence may 
not be given in evidence to excuſe the treſpaſſor, for this muſt be 
pleaded. ; 

By Co. Lib. 10. fo. 56. upon the iſſue, non culpabilis in trover, 


it will be good evidence to prove the converſion, that the plaintiff 


demanded the thing ſued for, and the defendant refuſed or denied 
to deliver it. | 


and ſo in a writ of dower, the tenant pleads, unques ſeiſe que dower, he ſhall conclude, 
et de hoc ponit ſe ſuper patriam & predict petens fumiliter. Co. Lit. 126. 4. 1 Peer 
. 259. by 


ill. 


tendered muſt be accepted, and cloſes the pleadings. Co. Lit. 126. 1 Saund. 338. 
Lutw, 623, 1139. Comb. 86. 


Iſſue muſt be taken upon a ſingle point: but it is not neceſſary that that 3 


point ſhould conſiſt of a ſingle fact only. As if the defendant juſtifies under a right 
of common, it is a good replication and not multifarious, to traverſe, that the cattle 


were the defendant's own, and that they were /evant and couchant, and that they were 


commonable cattle, 1 Bur. Rep. 320. Eat. 30 Gee. 2. 
| And: 


— iſſue conſiſts of an affirmative and negative, and an iſſue being once well. 
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And by Phwd. 14. the jury may find him gui/ty upon this 
but being ſpectrally found, the court cannot do it. 


And by Hobart 187. an unreaſonable detainer is good evidence 
for this. | B 
Vide Godbolt's Rep. 234. where in treſpaſs for taking away 
timber, and the Fre 5 trees felled, the Wen W as 
þ to the timber, non culpabilis ; and to the bought made a ſpecial 
Juſtification by cuſtom of the manor, that the rd was to have the 
timber, and the tenants the branches or boughs for vers, to 
be burnt in terris & tenementis cuſtumar' manerii: and becauſe 
the defendant did entitle himſelf to a houſe and land, and 
gave the cuſtom in evidence for the land only, it was held it did 
not maintain the iſſue. | 860 
So, by Stile's Rep. 335. it appears, that where in an action 
upon the caſe the plaintiff declared of a nuſance, vig. that in ſuch 
a way the defendant had digged a hole, ratione cujus, as he was 
travelling in the ſaid way with his horſe, he did fall and hurt 
himſelf, &c. On non culpabilis pleaded, the evidence was given, 
that the plaintiff's ſervant was COT his maſter's horſe in the 
way, ai? with lead, and by reaſon of this hole he fell, &c. 
and it was held no good evidence to maintain the iſſue. _ 
But by 18 H. 6. 22. where in parco fratto the defendant did 
plead nor culpabilis, and gave in evidence, that the plaintiff had 
not a park by preſcription, nor by 1 and it was held good. 
Evidence for By the books 11 H. 4. 24. and 19 H. 6. 34. in tre/pa/s the 
abridgment defendant may give in evidence, that the plaintiff hath part of 
al damages. the goods again in abridgment of damages. == i 
And by 3 Ed. 4. Bro. 67. that a ſhop is parcel of the houſe. 
| By 14 H. 3. & 16 Ed. 4. 1. upon this plea the defendant may 
: give in evidence a leaſe ; but by 25 H. 8. Bro. 82. cannot give 
in evidence a /caſe at will, no more than a licence. © 
And fo is 12 H. 8. 1. in wa, where ſaid, that in waſt he 
cannot, upon au, waſt fait pleaded, give in evidence, that he 
cut the timber for reparations ; nor upon non culpabiks, to give 
in evidence / defendendo, or a licence; but a gift he may: but 
in waſt he may give in evidence, that the premiſes were ruinous at 
the time, or burned by enemies, or the like. | 
But title in an eſtranger upon ſuch a plea (as is the ſaid book 
of 25 H. 8. Bro. $1.) and to juſtify by his commandment, is 9 
evidence; but ought to plead the ſaid anſwer, as the licence of the 
plaintiff himſelf, (as it ſeems) or one pretendeth common, &c. 


But 


of Siiitihi iſe; and Special Evidence, 


But if the defendant pretend an intereſt from à ſtranger in the 


land itſelf, although but an eſtate at will; yet he may plead 
ton culpabilis. | | | 
Then next, upon the iſſue of nibil debet. 


E 


By. the book of 28 H. 8. Dyer 29. the defendant may give in what evi- 
evidence, that the contract Was conditional, or may plead the dence may be 


upon non 

And 27 H. 8. 21. in debt upon the ſtatute of 28 H. 8. of 
farms, upon the general iſſue, viz. nan babuit, &c. he may give 
in evidence the taking for proviſion of his houſe, according to 
the proviſo of that ſtatute (a). 

And in 20 H. 6. 24. in debt upon an account, the defendant 
may 2 nul tiel accompt, or nil debet, and give in evidence, 
that there is no account between the parties. 

And fo is 9 H. 7. 3. in reſcous, the defendant ſhall not give in 
evidence, non-tenure; and yet may, upon nil debet, give ne leſſa 
pas in evidence. | 

But there, and 22 H. 6. 33. upon the plea of non detinet, the 
defendant ſhall not give in evidence a mortgage. 

Nor by 16 H. 7. 5. may he upon that yo give in evidence, 
that by the thing of the plaintiff as a pledge for money not 
yet paid. . 

But guære, if he may give in evidence an agreement after the 
bailment, that doth alter the property. 


ſame, as Ae there, without traverſe : the like, as it ſeems gun PR 
um 


e iſſue of 


i, in action upon the caſe. u debet,, 


And 21 Ed. 4. 20. If the glamtiff in bis declaration miſtake the Nee 


contract, either in the ſum, or in the thing ſold, nil debet will be 
a good plea. | 
But 34 H. 8. Bro. 89. in debt upon an eſcape, if the defend- 
ant plead nul eſcape, he cannot give in evidence; no a 
Then upon the iſſue ne fs, or ne enfeoffa pas, holden in 
Fogaſſa's caſe, that upon the iſſue ne leſa pas, the plaintiff ſhall: 


| (a) By STAT. 21. Hen. 8. c. 13. ſe. 1. no ſpiritual perſon ſhall take to ſarm, 
to himſelf, or to any perſons to his uſe, any tenements, _ pain to forfeit 104. 
for every month that he ſhall occupy any farm ; the one half to the King, and the 
other to ſuch as will ſue for the . — Provided (ſect. 8.) that ſpiritual 
perſon, not having ſufficjent glebe or demean lands, in their own hands, in the 
right of their churches, for paſturage of cattle or for increaſe of corn, for the only- 
expences of their houſholds, or for their carriages or journeys, may take in farm 
other lands, and buy and. ſell corn and cattle for the only manurance and paſturage 
of ſuch farms, ſo that the increaſe thereof be always employed for the only expences- 
of their houſholds, and not in any wiſe to buy and fell again any corn or cattle,. 
but only the overplus above their expences, without fraud. 


not 


* 


55 - -Maxims and Rules of Pleading. 
not give in evidence a leaſe by deed ; but may a leaſe conditional, 
as on an agreement conditional.” _ _, „ Re 
And ſo is 14 H. 8. 17. the parties being in iſſue upon a grant, 
evidence was given of a grant; ſo he obtained the will of his 
leflor. | | dl 7 
And 12 Ed. 4. 4. upon a feoffment pleaded by deed, evidence 
cannot be given without, or by other deed. SA 
And 50 Ed. 3. 6. if a demiſe to the baron and feme be pleaded, 
a fine ſur releaſe to them is no evidence to prove the ſame,  * 
And 18 Ed. 4. 29. if one plead ne enfeoffa pas, he may give 
in evidence, that the parties were jointenants. eee pings a 
But 15 Ed. 3. Bro. 9s the iſſue ne dona pas may be main- 
tained by a deviſe and, as the Boobs are, upon a feoffment, a 
leaſe and releaſe are good evidence, | 2 
And by 1 & 2 Marie, Dyer 116. upon non dimifit modo & 
forma, one ſhall have adyantage of the date and number of 
years. 
*. of foc- : Next, what evidence ſhall be given upon the pleas of non eſt 
tum, We. fattum, riens paſſa, &c. op 1 | 
Firſt, it is doubted, 1 & 2 Marie, Dyer 112. that whether 
upon the plea, non eff fuctum, the defendant may give in evi- 
| dence, that the plaintiff afterwards pulled off the ſeal (a). 
Minime lie- But 15 Ed. 4. 18. upon non eft fadtum generally, he may give 
tra in evidence, nient lettered, &c. N 
And ſo 14 H. 8. 28. upon delivery, as an eſcrow. 
But 5 H. 7. 3, & 8. upon riens paſſa, non eft faJum it ſeems 


cannot be given in evidence; amen quare, 


And note, that in actions of maintenance, or other actions upon 
the ſtatutes, in ſome caſes the general, and in others the 


(0) In debt upon an obligation the iſſue was non ef factum; the jury found that 
the defendant did ſeal and deliver it as his deed ; but that after the day of the iſſue 
joined, the ſea] was pulled off from the obligation. The plaintiff had judgment ; 
for it was the defendant's deed at the time when the iflue was joined, and the trial 
ſhall relate to it, altho' the deed war cancelled afterwards, Cro. El. 120. pl. 8. 
Mich. 30 & 31 Eliz. B. — e 8 2 

Non e factum cannot be p generally upon the ſtatute of uſury, or the 
ſtatute of eriffs. Per. Cur. Hob. 72. in pl. 80. * 

If two men are bound jointly, and the one is ſued alone, he may plead this mat- 
ter in abatement of the writ; but he cannot plead non 2% factum; for it is bis deed, 
4ho' it be not his ſole deed. Co. Lit. 283. a. 

A feme covert may plead non gi factum to a bond, and give coverture in evidence. 
6 Med. 230. Mich. 3. Aun. | 


ſpecial 


Ot General ſue, and Special Evidence. 
Pecial iſſue ſhall be taken: for which ſee their proper iſſues 
In the nature of every action. | 


And therefore, firſt, in maintenance it appears, by 28 H. 6. 6. 
that if the defendant in evidence ſhew a ſdecial maintenance, as 
ſworn in a jure patronatus, and the like, will not ſtand with 
the general ſue. . | | 

But 22 H. 6. 35. upon the general iſſue he gave in evidence, 
that at the requeſt of the party he gave him counſel to ſue out 
a Superſedeas, and good, becauſe no maintenance ; but in that caſe, 
ought of neceflity to plead yr cj iſſue. 

And if the defendant in mahtenance be charged with a ſpecial 
point of maintenance, he muſt anſwer to the ſame, and the 
general iſſue then ſhall be no plea for him. „ 

And what be the proper #/ues in actions upon the ſtatutes, ſee 
that title in Brook's Abridgment ; as in forcible entry, non ingreſſus 
e contra formam flatuti. 8 | 

But 3 Ed. 4. 1. doubted, whether he may not plead non cul- 
pabilis in treſpaſs upon 5 Ric. 2. and 1 Ed. 5.4. In that caſe 
the plea of non culpabilis, admitted upon the ſtatute of 21 H. 8. 
of farms, (as before-cited) non haburt, nec, &c. And upon the 
ſtatute of hep que ne dona pas les robes, and not non culpabilis ; 
guod nota, the like. I. | 4 1 

And it appears in Dyer, 4 Marie 145. that in debt upon 
a pain 4 —— ud debet per Pcs is a fa 
but there, and in 50 Ed. 3. doubted in debt upon an eſcape againſt 
a gaoler. | 

And 18 Eliz. 346. in an information upon the ſtatute of x 0ury, 
non culpabilis a good plea. | 


Next, of the plea of hors de fon fee (a). | 
Upon which it ſeems, 27 H. 8. 20. that the avowent giving fre 
in evidence ein of rent, without a fealty, not ſufficient. 


(a) Hors naar is an exception to avoid an action brought for rent ſervices, 
&c. iſſuing out of lands, by him who pretends to be the lord ; for if the defendant 
can prove that the land is without the compaſs of his fee, the action falls. Dot. 
pl. 216. Bro. tit. Hors de ſon fee. 1 And: 237. 

If the writ comprehends certainty of title, as in mortdanceflor, formedon in the 
deſcender, hors de ſon fee is no plea; otherwiſe in a writ of entry, ſur diſſciſm, or 
in an aſſize of rent; but in an aſſize, if the makes title, hors de ſon fee is no 
plea, Bro. Hors de fon fee, pl. 9. 5 Ed. 4. 6. 311. 

In treſpaſs or reſcue hors de ſon Fee is no plea, without ſhewing of whom the 
land is held. 6 Ed. 4. 4. Doch. pl. 216. 


1 In 


Her 


Or cuſiom. 


58. Maxims and Nules of Pleading:. 
N Kd 10 Ed. 4. 10. if one plead hors de fon fee, the other- (ſhall 
not ſhew a tenure, et iſint deins ſon fee; but, deins ſon fee, 
riſt, &c. 
Manges 5 3 of the iſſue, ne unques executor, or pleinment adminiſter, . 
cutor,or plein- where tis holden, 9 H. 7, 14. that upon either of theſe pleas, 
prong adnini- if the plaintiff doth reply, afſets, or, that he did adminiſter, he 
7 25 need not ſhew what aſſets, or what thing he did adminiſter- 
ſpecial. | | 3 | 
an 9 Ed. 4. 40. upon the plea of ne ungues executor, the 
defendant may give in evidence, that he is adminiſtrator, or, that- 
the goods were given him in anqgber county; which the jury are. 
bound to find. The like of 4% in any other county, given in, 
evidence. | | 
And 3 H. 6. 3. where the iflue upon aſſets in mains del executor, 
it is good evidence for the plaintiff: to ſay, that. be fold the land 
by the appointment of the teftator, &c. | 
Inde upon And where the ifſue is upon preſcription; by 34 H. 6. 36. if. 
proſeription, the plaintiff- give in evidence a deed within time of mind, the de- 
Demur upon 8 the evidence. ESE 0 
evidexs. Otherwiſe, by 12 H. 4. 24. if the deed be zime out of mind 
ho for ſuch a iced, although it were the King's patent, cannot be 
leaded. | 
: And 4 & 5, Mariæ, Dyer 164. if one preſcribe for common ap- 
purtenant to. two. ſeveral houſes, for twenty beaſts, and give in 
evidence, that be hath ten to either houſe, the iſſue fails. 
So, if he fail of his proof in the ſame nature his plea is, 
it is ill. 


— a ceſſavit hors de ſon: ſee is no good plea, becauſe the tenure is traverſeable. 
2 Inf. 296. | 

172 — er claims a ſeignory, and diſtrains and avows for the ſervices, the 
tenant may plead that the tenancy is extra feadum, &c. of him ; that is, out of the 
ſeignory, or not holden of him; but he cannot plead extra feodum, &c. unleſs he. 
takes the tenancy upon himſelf. Co. Lit. 1. c. 1. Mod. 104. 

In an avowry the tenant cannot plead ne wngue ſeiſe of ſuch ſervices generally, 
becauſe he leaves no remedy. for the lord, either by avowry, or by writ of cuſtoms 
or ſervices ; and therefore, if he is a tenant in fee — he ought either to diſclaim 
or plead hors de ſon fre. 9 Co. 34. | 

f in a treſpaſs for taking of goods the defendant juſtifies by command of the 
lord. of the manor, of whom the plaintiff held by fealty and rent, and that for non- 
payment of the tent he took them nomine difirictionis; the plaintiff may reply, that 
the locus in guo g extra, abſque hoc quod eft infra feodum, &c. adjudged upon a ſpecial 
demurrer, it being ſhewn. for cauſe, that the 1 not taken the tenancy on 
himſelf. a Mod. 103, 104. Sherrard v. Smith. a 


As: 


Ot General Flue, and Special Evidence, 

As 1 & 2 Eliz. Dyer 192. iſſue was taken upon the cigſſom of 
a manor, relating to a copybold eflate, whether the widow ought 
to hold for /ife, and the evidence proved only during her widow- 
hood; and ill; guad nota. ep | 

So, by Co. 1 Inf. 233. if in debt upon an obligation the de- 
fendant plead non eff factum, and give in evidence the bond is 
Joint __ not ſeveral, this is ill, and will be no good evidence; 
but if pleaded ſpecially, would have barred. Or, if in an aſſize 
nul tort is pleaded, and 2 releaſe after the diſſeiſn is given in 
evidence. | 

So, by Keilway 55. where the iſſue in treſpaſs, for affault and 
battery, is not guilty, and the defendant gives in evidence „n 
aſſault demeſne : the evidence in none of theſe caſes will be 

924 


0 But by Co. lib. 5. 119. C 6b. 11. 27. if in debt on an obli- 
gation the defendant plead non g fafum, and upon trial gives in 
evidence, that the e, of the bond was broken off, and put on 
again; or, 2 part of it was razed; it will be a good proof 
to bar the plaintiff. ; 
And idem, 1 inſt. 283. if the point in ifſue be upon a tranſi- 
tory treſpaſs, done at a day or place certain, and the proof given 
is, that it was done at another day before, or at another place; 
this is good enough: but otherwiſe it is, where the proof is, 
that Fr een . 

SO, . 8. if the point in iſſue be a agreement, 
or pte contract, without any complex matter, and the evidence 
p_ it to be an agreement ſpecial ; this will be good. So if it 

of a feoffment abſolute, and the proof be of a feoffment con- 
tronal, 
And by Co. 6. 47. if in a ſuit againſt an executor or admini- 
ſtrator, 4 iſſue be afſets in London, the proof of aſſets in any 
place in the world beſides, will be ſufficient to maintain it. 

80 Dyer 271. and Crompt. Juriſdictian of Courts, 12. if it be 
in caſe of heir, on an action grounded on a ſpecialty againſt him, 
and the point in iſſue be aſſets by diſcent, it will be ſufficient if 
he can prove aſſets any where in England and if it be aſſets in 
one county, it will be ſufficient to prove aſſets in another 
county. | 

And by Brownlow's Rep. fol. 233. Part. 1. if there be two 
batteries made between the plaintiff and defendant at ſeveral 
times, the plaintiff to — the iſſue, muſt prove the — 

| 2 6e 


bo. | __ -  Waxims and Rules of Pleading 
made the ſame day he hath laid it in his declaration, and ſhall 
not be admitted to give another day in evidence. 


Where te And now in the next place we will ſhew, where the defendant 
defendant may traverſe any part of the plaintiff”s conveyance” of his action, 
may gar he. and not be. forced to the general iſſue. 5 5 
forced tothe For which ſee, firſt, 2 & 3 Mar. Dyer 121. where the Lord 
geeeral ifue. Mountegle brought an action upon the caſe for a chain of gold, 
| upon a Zrover againſt the Counteſs of Worceſter, ſuppoſing that he 
was poſſeſſed, and loſt the ſame, which came to the defendant's 
hands, who fold the ſame to perfons unknown. To which the 
defendant did plead, quod non vendidit, &c. modo & forma, &c. 
and ſeems good, becauſe a principal part of the declaration ; and 
although but conveyance, yet becauſe he cannot wage his law, he 
may have this traverſe. As the defendant in debt upon a egg 
for years may plead non dimifit : and fo in debt upon arrerages 
before auditors, may plead non computavit. : 

But as 22 Ed. 4. 29. in debt upon an award nut tiel arbitre- 
ment; in detinue upon a bailment ne baile pas; or in debt upon 
a. contract ne gchata pas, no Þ . 3 becauſe the defendant may 
wage his law: and ſo the defendant may plead non ejectt, non 
rapuit, non manutenuit, ne forga pas, &c. or non eft culpabilis moda 
& forma, at his pleaſure. | 

But 28 H. Dyer 26. non dampnificatus no plea in action upon 
the caſe; and holden lately, by the better opinion, that a conver for 
in an action upon the caſe (for a rover) ſimply, is never traverſ- 
able; but by an alis mode, as a licence to uſe the ſame, &c. 
guære inde. | 

And 18 H. 6. Bro. 94. in an action de parco fracto, the de- 
fendant cannot plead, that it is no puri. ; | 

But 12 Ed. 4.7. in treſpaſs by a prior, warden, or ſheriff, or 
by one for the taking away of his ſervant, a good plea for the 
defendant to ſay, that the plaintiff was no prior, no warden, or 
no ſheriff, or that the party was not ſervant to the plaintiff, 

And yet in 11 Ed. 4. 4. if the feoffment of the mafter and 
brethren, or of the father, be pleaded, it is no plea to ſay, that 
there are no ſuch: brethren, or that there is no ſuch father, but 
muſt plead non et factum; for the other pleas are but argu- 
mentative. | 


Then 


* 


Of General Yue, and Special Evidence. 
Then ought to be known, where the defendant ſhall be forced 
to the general iſſue, or may traverſe the place laid by the plaintiff in 
bis DA econ; 

For which ſee 4 H. 6. 13. as abridged by Bro. tit. Traverſe, 
Where in treſpaſs laid in Dale, the defendant doth juſtify in 
Sale, ab/que hoc quod ! ſe eft culpabilis de aliqua tranſgreſſione in 
Dale ; and the plaintiff driven to anſwer to the ſame, and the. 
defendant not 2 to the general iſſue. 

And fo is 12 Ed. 4. 19, & 39: | 

But 9 H. 6. 62. and 14 H. 6. 23. the defendant in that caſe 
2 to the general iſſue, and the jury bound to find it upon pain 

attaint. | | 
But in the laſt recited book, viz. 14 H. 6. that the ſame is 
according to the diſcretion of the court. . 

And 28 H. 8. Dyer 19. Fitz againſt Baldwin, that the de- 


fendant may have the plea, where he faid, that Baldivin ſpake for 


ſparing of parchment. | 
And 22 H. 6. 26: where, by his juſtification in another county, 
he is driven to-the- general iſſue (a). | 


(a) Where the defence conſiſts in matters of law, there the defendant may plead 
ſpecially ; but where it is purely fact, the general iſſue muſt be pleaded ; and in all 
actions the defendant may ſhew any matter to the court why the action does not 
lie : and this being matter of fonr, jo proper, bo by: ſhown to_the court, and not to 
the jury; for being queſtions of law, the j are to determine whether 


diſcharge- or bar the plaintiff's action; but ſuch bars or matters produced by the 


defendant may be traverſed by the plaintiff, whether they are true or not, which 
conſequently draws them to the examination of a jury. 3 Med. 166. 
Whatever therefore makes the fact complained of to be lawful, is matter of juſti- 


fication, and to be ſhewed to the court ; becauſe the court are judges how far the- 


fact, if done, was lawfully done; and therefore on not guilty in treſpaſs the de- 

ſendant cannot ſhew a licence to prove there was no treſpaſs; becauſe tho' the 

licence makes it no treſpaſs, yet he ſhews that licence to an improper juriſdiction, 

2 to the jury, who are not proper judges of the law. 5 Med. 252. Salk. 580. 
ob, 1 

So, 6. ſhews a releaſe of a debt to a jury, it is no evidence; becauſe, 

. tho' the releaſe makes it to be no debt, he ſhews it to an improper juriſdiction; but tho” 


a man muſt ſhew all matters to the court that confi e fat complained of, and 
diſcharge it, yet wh thing goes in denial of the fat, there it muſt be given 
in evidence on the iſſue ; becauſe whatever denies that cauſe of complaint 


is matter proper to be exhibited to the jury, who are judges, whether the fact was, 


or not; and therefore actions of trover and aſſumpſit, which are modern inventions 


to ger rid of the law wager; which law, in the ancient actions of debet and 
pon eee almoſt every thing may be given in evidence. 4 Bac. 
. 1. T | 


Then 
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Where the 
delendant 
may plead 


pecialiy, and 
Ale be forced that the defendant in treſpaſs of gaods pleaded, that A. was poſ- 


5 the general ſeſſed, and gave them to him, without that, that he took any 


Vola. 


plead Jpecially and not be forced to the general iſſue. 


ings, or a robe; the defendant in debt pleaded, that he had 


Then we ſhall conſider, in what other caſes the defendant my 


we muſt firſt conſult 9 H. 6. 11. where it is aid, 


For whic 


goods of the plaintiffs ; and nothing entered, but the general 
iſſue. _ | are | : ine 

Vide 21 H. 6. 13. where the ſpecial matter did amount but to 
the traverſe of the en; yet the ſame was entered, for there 
ſaid to be done or not at the diſcretion of the court. Tr 

So, by 22 H. 6. 17. upon nontenure. the plaintiff averred the 
tenant pernour of profits, and the tenant ſhewed how his per- 
nancy was a rent reſerved upon a leaſe for life, | ab/que hoc, Cc. 
and ſuffered. | | Hb <7 a nib; 
And Ed. 4. 3o. a ſervant retained, taking yearly twenty ſhill- 


paid the robe; and good, by the better opinion. I 
And 34 H. 6. 43. the defendant in treſpaſs of warren, did 
plead the freehold in John S. and that he by his.commandment - 
did the treſpaſs, and enforced to the general iſſue. 

And 21 Ed. 3. 30. in detinue an obligation of 200. the 
defendant ſaid, that an obligation of 300. was delivered to him ; 
.abſque hoc, &c. and ſuffered. { 

And 11 H. 6. 35. in debt againſt an executor the defendant 
pleaded, that the teſtator gave him all his goods, except ſuch, 
and to the reſidue plene adminiſtravit; and ſuffered. 

And 5 H. 7. 3. in treſpaſs of his ſervant, the defendant may 
-plead, 42 he was not ſervant. 

And 39 Ed. 3. 19. in treſpaſs'by a b;/bop, the defendant pleaded, 
that he did it when the temporalities were in the King's hands; 
abſque hoc, that he was culpabilis before; and good. 

And 22 Ed. 4. 45. the defendant in falſe impriſonment pleaded, 
that his maſter did impriſon the laintiff in a chamber, and gave 
him the key to keep, e the plaintiff was a clerk of the 
court, the defendant was forced to the general iſſue. 

And 14 H. 6. 2. the defendant, in the like action, did plead, 
that, by agreement of the plaintiff, he did lead bim to dale; and 
forced to the general 8 | 

And 21 H. 6. 39. the defendant in treſpaſs.did plead, that the 
plaintiff did command his ſervant to put in the defendant's beaſts, 
and that the defendant, when he had notice, put them out ; and 
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And 39 Ed. 3. 15. the tenant in dower did plead, that the 
demandant had an eign baron in life, et iſint nient loyalment ac- 
couple, and nothing entered but nent loya/ment accouple. 


And ſo, 19 H. 6. 17. if the defendant plead baftardy, and-the- 
plaintiff replies, that he was born in e/pouſals, ef 2 mulier, 
of the plea of 


nothing ſhall be entered but mulier. The like 
ne unques ſeifie que dower. 


Yet 39 H. E. 9. the tenant was admitted to plead, that he let: 


to the plaintiff's huſband, at will, which ſo. continued; ab/que 


hoc, que ſeifie de tiel eflate que dower; and ſo may the defendant. 
in debt plead generally, non et factum, or that he is unlettered, 


&c. and ſo conclude, non eft fattum. 
And, 11 H. 4. 83. in the like caſe, the defendant did plead, 


that the baron of the plaintiff nothing had but in “ jointure with.* Se Join- 
_— A. did releaſe, and the *©2*Y 


A. To which-the plaintiff replied, 
court did perſuade her to plead only. ſeie gue dower. And in 
dower of rent the defendant did plead ne wungques ſerfie : to which 
the plaintiff replied, that the rent was granted 1 b at Michael- 


maſs, before which day her huſband died, et iint ſeifie que dower, 


and the ſpecial matter ouſted.. 
And 21 Ed. 4. 22: the tenant in dower did demand the view, 


which the demandant did counterplead, for that her huſband died 
ſeiſed, and the defendant forced to the general iſſur, without 


ſnewing matter of an eſpecial tail. 
- See more hereof in the title of Traverſe. 


In the next place we ſhall cite ſome caſes, additional to thegyidence 
former, to ſhew, where the evidence doth fland with the iſſue, and 


where not. the due. 


For which ſee firſt, 30 H. 8. Dyer 41. upon the plea of ne 
unques ſeifie que dower,. the defendant ſhall not give in evidence 
an eſtate upon condition, or other eſtate in the huſband, defeated by 
the remitter of the heir, or the like. 

And 1 & 2 May. Dyer 112. the defendant, upon non eft fac- 


tum, gave in evidence, that the plaintiff afterwards pulled oft one 


of the ſeals of the obligation; and doubted. 


And 3 Eliz. Dyer 192. upon the 8 of ne unques ſon baily 
all not give in evidence, 
that according to the bailment he did deliver the ſame over; 


pur accompt render; the detendant 


nor is the ſame plea good before auditors ; j, nota. 


And! 
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And 5 Elz. Dyer 222. if the defendant in debt upon an 
obligation, plead the payment at the day, he cannot give in evi- 
dence an acceptance of the ſame, or other thing in Rieu thereof 

before the day. 

And 10 Elz. Dyer 276. upon nul wa fait, the defendant 
ſhall not give in evidence, that the premiſſes were amended be- 
fore the action brought; and yet ſee before, that, to ſay, they 
were ruinous at the time of the leaſe, and the like, ſhall be good 
evidence in this caſe. | 

And 10 Elix. Dyer 272. in debt againſt an heir, who pleaded 
riens per diſcent ; the plaintiff replied, afſets in London, and gave 
in evidence aſſets in Cornwal ; and doubted : but clear of aſſets 
of goods. | | 6 

Where 21 Ed. 3. is vouched, that where iſſue is upon tender 
of homage in a foreign county, they cannot find the fame tender 
in the county where the land is, but may in any other place, in 
the ſame county where it is alledged to be tendered ; quod nota : 
where it is alſo ſaid, that aſſets alledged in dale, & alibi in com. 
C. all the ſame muſt be traverſed. 

And yet 13 & 14 Eliz. Dyer 305. in the caſe of an obligation 
made in Ireland, in debt againſt the obligor in London, iſſue was 
taken, if the obligation at the time of the death of the obligee 
were then in London, vix. in parochia beate Mariz, when it was 
in the ſame ward, but not in the ſame pariſh, and therefore il: 
but ſee more of this in this title, in the ſeveral titles before 
and after. 


Evidence fof. Then alſo further than before is declared, ſhall be ſhewn, 
ficient for the what is ſufficient evidence, that the jury ſhall be obliged to take 
jury to take cognizance of. 
ob And therefore, firſt, ſee 9 Ed. 4. 40. where, upon the plea of 
ne unques executor, if the defendant give in evidence a git, or 
releaſe in a foreign county, the jury are bound to take notice 
thereof upon pain of attaint: where ſaid alſo, that if the miſe 
be joined in a writ of right, the grand jury are bound, upon 
pain of attaint, to find a releaſe. mts | 
And ſo is 40 A. 23. and Broek, in this Title 33. in Rediſſern, 
becauſe but an inqueſt of office, and a releaſe not pleadable in 
thoſe actions. 
But by 43 A. 41. a. releaſe in an aſſize cannot be given in 
evidence; otherwiſe of a feoffment, But Littleton is of ä 
at 


Of General Jtue, and Special Epſdence. —&& 65 


that the. Jury may, if they will, upon the general iſſue, find a 
condition broken, or a releaſe, as it ſeems, that doth extinguiſh 
right, although they may not be forced thereto upon pam of 
attaint. er tit, res e 

And ſo it appears 22 Ed. 4. 19. that in decies tantum the jury 
are not bound to find a 7aking in a foreigu county, although they 
may, if they will ; but if they find it by expreſs words, then 
the verdi# is alſo ill: and ſo of aſſets, and ſuch things tranſitory ; * 
but otherwiſe of local treſpaſſes. * 

And 4 Ed. 4. 1. in a writ of entry, in nature of afize of com- 
mon, the plaintiff gave a preſcription in evidence, and good; 
becauſe in this action, as in an e, there is no title laid in the 
count. 

And 7 Ed. 4. 16. where divorce or reſtore pleaded to the writ, 
the ſame may be given in evidence. 

And it ſeems by 3 H. 6. 33. that where a matter in law is given 
in evidence by one, the other may demur. | 


Next, we ſhall obſerve, what deeds and writings are ſufficient wha wric. 
evidence, ſuch as the jury are to take notice of, or ſhall be delivered ings e. jury 
unto them. | | tics T oe 

Firſt, it appears 11 H. 4. 17. and there laid down as a rule, may be den. 
that no deed or writing whatſoever, ſhall be privily or ſectetly rund unto 
delivered to the jury, that was not openly ſhewed. Rules. 

And, by 11 Ed. 4. 25, & 38. that an office before an e/cheator, 
unleſs exemplified, not to be delivered to the jury, no more than 
, teſtimonial ; nor, by that reaſon, the jury bound to credit the 
ame. 

And 34 H. 6. 25. a part of a fine indented, unleſs exempli- 
fied, not to be delivered to the jury, but with the conſent of 
both parties. 25H 

No more ſhall any copies of books, by 9 H. 6. 6. But a part 
of a fine, not exemplified, delivered in evidence, (as in Newſe 
and Scholaftica's caſe) or any other evidence, that they are not 
bound to take notice of, they may yet, at their pleaſure, reſpect 
in their verdict, or find the — ſpecially. 

But 7 Eliz. Dyer 239. doubted, where the jury may find a 
private act of parliament, not delivered to them in evidence, 
exemplified, or otherwiſe (a). | 


(a) In ejectment, after the evidence was given, and juſt as the jury were going 
from the bar, the ſolicitor for the plaintiff privately gave one of the jury fome 
Cepoſitions taken in Chancery, * been read in court a little before; * 

this, 
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denge. 


 _  Waxims and Aules of BY 

And the matters aforeſaid (as it ſeems) are no cauſe to demur 
pon the evidence, no more than in Fogafſa's caſe, becauſe but 
one witneſs ; for that the jury may, upon their own knowledge, 
give a verdict without evidence: nor in any caſe may one demur 
upon evidence, unleſs he will admit the evidence to be true: 
nor without the conſent of the other party, (as it ſeems) which, 
according to the opinion of many, may put himſelf upon the 


jury to find a verdict, which they may do either generally or 


ſpecially, at their pleaſure ; which, if they do ſpectally, they 
avoid all occaſions of attaint. | | | 


See for demurrers in evidence the books following, viz. ꝙ H. 6. 
33. where it is ſaid, that upon a matter in law, the other party 
may demur in law, for it belongs not to the lay-jury to judge 
thereof; but that, it ſeems, ought to be ſuch a matter that the 
judge muſt take to be doubtful. | | 

And fo in the before-cited caſe of Fogaſſa, that the King's 
attorney did demur upon the evidence, and that (as it there 
appears) whether the other would agree, or not: but whether 
ſo in Newſe and Scholaftica's caſe, quære. | ; 

And ſee the book of 34 H. 6. 36. where the plaintiff in an- 
nuity, by preſcription, ſhewed a deed, in evidence, within time: 
of mind ; and the defendant prayed, that the evidence' might be 


this, when 3 returned, and had agreed to find for the plaintiff, this matter 


was moved, and the jury were examined, whether more was read to them after they 
went from the bar than before in open court; and they anſwered, that there was 
not. Another queſtion was, how they were inclined to find before the depoſitions 
were read to them; they anſwered, ſome were for the plaintiff, and others for the 
defendant. Whereupon the ſolicitor was committed, and the verdict ordered to be 
taken de bene eſſe, and the whole matter to be recorded after the verdict. Palm. 325, 
Mich. 20. Fac. 1. B. R. Heylor v. Hall. 2 Rol. Rep. 261. Hidlord. v. Hall, 8 &. 
ſays, the court would not order a new venire, till this matter was made a record of. 
2 H. Hit. Pl. 6. 308. cites S. C. and ſays, that if they find againſt him on whoſe 
part the copies were delivered, the verdi<t is good; otherwiſe not; and that in ſuch, 
caſe the verdict ſhall be quaſhed, and a new-venire facias returned. 

The jury being charged with an iſſue concerning a copyhold, after they were 
gone from the bar one of them went from the reſt, and returned with a court-rojl, 
and told them he knew how the matter was, and that it was'for the plaintiff ; upon 
which the others, who before were of another opinion, left the matter to him; and 
accordingly there was a verdict for the-plaintitf, And for this miſbehaviour a new 
trial was granted. Sid. 235. | 

In an information for extortion, the jury took with them out of court an order of 
the common- council, relating to ſtalls in Newgate-market, without leave of the 
court, or conſent of the parties. Hit Ch. J. (aid this was irregular; but the mat- 
ter of the order being evidence of both ſides, he would not fet aſide the verdict. 
Ld. Reym. Rep. 148. Hil. 8 C g. Hil. 3. The King v. Burdett, 


entered, 
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entered, and he would demur upon the ſame, and the plaintiff 7 
would not agree to it; guod nota. But if the court think the 
evidence good, the other fide may (as in Tatam's action upon the | 
caſe 27 H. 8. ) deſire the juſtices to ſeal a bill of exceptions (a), which gin of excep- 
in the vrit of error he may alledge, and not in arreſt of judgment, tion. 
ex rigore juris. | ; 

And ſee Dyer, 6 H. 8. 2. wherein debt againſt an executor, 
the defendant did plead plene adminiſtravit, and gave in evidence 
a redemption of a pledge with his own money, upon which the 
plaintiff did demur, and by aſſent of both parties the jury was 
diſcharged ; quod nota. | | 

And ſo ſeems experience at this day, that in demurrer on 
evidence the conſent of both parties is requiſite. 


{a) At common law a writ of error lay for an error in law, apparent in the 
record, or for an error in fact, where either party died before judgment; yet it lay 
not for an error in law, not appearivg in the record; and therefore, where the 
plaintift or demandant, tenant or defendant, alledged any thing ore tenus, which was 
over-ruled by the judge, this could not be affigned for error, not appearing within the 
record, nor being an error in ſact, but in law; and ſo the party grieved was without 
remedy. 2 Infl. 426. 1 Bac. Abr. 325. And therefore, by the ſtatute, V. 2. 
(viz. 13 Ed. 1. c. 30.) «© when one impleaded before any of the 22 alledges 
< an exception, praying they will allow it, and if they will not, if he that alled 
«the exception writes the ſame, and requires the juſtices will put to their. ſcals, 
<« the juſtices ſhall ſo do; and if one will not, er ſhall ; and if upon com- 
„ plaint made of the juſtices, the King cauſe the record to come before him, and 
<« the exception be not found in the roll, and the plaintiff ſhew the written exception, 
« with the ſea] of the juſtices thereto put, the juſtice ſhall be commanded to appear 
6 2 - _ Gays either to * oa or deny his ſeal — and if he cannot deny his 
« ſeal, they ſhall proceed to judgment according to the exception, as it t to 
« be allowed or diſallowed.” oe 
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G n A N . 
Of 5 pecial Iſues, and manner of joining them. 


Of fvecial IN the next place we ſhall obſerve, the manner and form of 

iflues, and joining other iſſues (that is to ſay) ſpecial, being ſuch as are 

ws peg different fram the general iſſues, ꝛwe have already treated of, in re- 

them, © ſpect of the ſpecial matter contained in them. 

| And, firſt, by 26 H. 8. 3. if the iſſue be joined on the de- 

fendant's part, then muſt it be, et de hoc ponit Je ſuper patriam ; 
but if upon the plaintiff's part, then in this manner, et hoc petit 
guod inguiratur per patriam; and ſo is Dyer 18 Eliz. 253, 

Which of the But then it ought to be known, as that which is very material 

parties ſhall in pleading, which of the parties, in their pleas, ſhall firſt offer the 

rk ops iſue; where holden generally in that title in Brook, that he which 

pleadeth the firſt negative, ſhall (as before) conclude the 1/ue. 

And yet ibid. 2 H. 7. 4. the defendant in debt upon a leaſe, 
did plead, that the plaintiff, vient ad tempore dimiſſionis, without 
ſuch concluſion; and the plaintiff ſaid, That J. S. did him in- 
feoff, et ſic uſſoit, &c. Et hoc petit quad inguiratur per patriam. 


Pule, And bid. 11 H. 4. 19. ue ſhall always be joined upon a nega- 
- tive, after an affirmative alledged before; or e contra. 

Rule. And ibid. ꝙ Ed. 4. 36. if the defendant do plead in the negative 

to the writ, the plaintiff ſhall reply in the rae, and con- 


clude the iſſue. 

Null. And ibid. 7 H. 6. 43. it appears, that if the plaintiff declares- 
in the negative (as in diſcert, that the defendant did ſue the 
plaintiff in debt in the name of. N. ab/que voluntate ſua } it ſufficeth 
for the defendant to ſay, que il ſua per ſon aſſent, et de hoc ponit ſe. 
ſuper patriam ; quod nota. 

Rules And ibid. 19 H. 6. 1. the defendant did plead to the writ, that 

| he was abiding at dale; and no plea, without ſaying alſo, and not 
at B. as the plaintiff did name him; becauſe the iſſue ſhall always 
be upon a negative. 

Rele, And there rt appears, that one of the defendants in treſpaſs 
pleaded, that one of his. companions was dead the day of the writ- 
purchaſed; no plea for the plaintiff to reply, que il fuiſt en vie al 
dale, but mull: alſo ſay, Er. nemy mort; quod nota. As to ſay, by 


way 
1 
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way of replication, in the like caſe, Muliur & nient baſtard, or 
Frank & nient villein, et hoc petit quod inquiratur per patriam; 
quod nota. 5 

And ſo 11 H. 4. go. the defendant pleaded the freehold of J. S. 
&c. and the plaintiff replied, that it was bit freebold; he muſt 
ſay alſo, Et nemy le franktenement J. S. or, Aoſque hoc que eſt le 
tranktenement J. S. &c. 

And it appears 18 Eliz. Dyer 353. that he who taketh the x.. 
traverſe by ab/que hoc, ought not properly to conclude the iflue ; 
but the other party, beginning his plea with ut prius dicit, &c. 
may. . | 


= It appears alſo by 33 H. 6. 22. that he who pleads, partes ad 
Vn 


em nichil habent, or doth counterplead the poſſeſſion, or pleads, - 
ne unque ſeiſie que dower, ne dona pas, nul tort, non culpabilts, and 
the like; becauſe theſe pleas be in the negative, he ſhall con- 
clude with the iſſue, et 1 hoc ponit ſe ſuper patriam. 

But 12 Elix. Dyer 290. in the plea of partes ad finem, &c. 
the party that did plead the ſame had his election to conclude the 
iſſue, or not. ; 

See alſo 2 & 3 Mar. Dyer 121. that where the defendant did 
plead in the negative (as in an adtion upon the caſe} he did traverſe 
the ſale, and did not conclude, ef de hoc ponit ſe ſuper patriam, but 
with unde petit aer i prædictus quer actionem ſuam prædictam 
verſus eum habere debeat, &c. and yet good; becauſe a perfect ue 
may be joined thereupon; qwd nota. 


Nevertbeliſi, in ſame caſes, - iſſue ſhall be taken upon affirmatives, Where iſſue 

without negatives. - ries 
a affirmative: only, without negatives. 

As 6 Ed. 4. 6. where the defendant in replevin doth avow, 

as within his fee: the plaintiff may reply, Hors de fon fee, 
rift, AR 

And ſo in debt againſt an executor, who pleads pleinment ad- 
miniſter, and the plaintiff replies, aſſets. ; | / 

And in a writ of right the tenant pleads, that he hath better 
right, &c. and the plaintiff replies, that be hath better right to de- 
mand, &c. which is ſomewhat doubted in 32 H. 6. 25. touching 


the plea of hors de ſon fee. 


Next in order, of tender and refuſal in pleading. | or or 
Tender, in our law, ſignifies, carefully to offer, or circumſpectly What the 


to endeavour the performance of any thing belonging to us: and e. 


refuſal, 


70 Marims and Rules of Pleading, 
reſuſal, is the denying or refuſing to accept of the ſame, when 
oftered. 

As by 16 F. 7. 13. in debt upon an obligation the defendant 
pleaded a tender, and a refuſal by the plaintiff ; and the plaintiff 
took the refuſal by proteſtation, and traverſed the tender, as he 
ought, becauſe no re/u/al without a fender. 

See Dyer 28 H.8. 31. in debt upon an obligation, the condi- 

1 tion whereof was to make an aſſurance of lands upon requeſt, as by 

1 the counſel of the plaintiff ſnould be deviſed: and the defendant 

N pleaded by proteſtation, that the plaintiff's counſel made no deviſe, 

5 and for plea, that he was not required. To which the plaintiff 

replied, that his counſel deviſed a releaſe, which he requeſted the 
defendant to ſeal, and he reſuſed: and the defendant would have 
traverſed the refuſal, and could not, but ought to maintain his /r/# 
plea, that is, the requeſt; and the plaintiff ſhould not have men- 
tioned a refuſal, but have concluded the iſſue upon the requeſt, 
the deſendant offering a negative plea before. 
And fo 36 H. 6. 15. the defendant in debt did plead an award, 
to pay 1c/. at ſuch a place, which he was ready at the time to do, 
and the plaintiff came not to receive the ſame. There the plaintiff 
may fay, that he was there ready, without traverſe; becauſe the de- 
fendant had rendered a negative plea before. 
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N — Then, of the iſſue, negative pregnant ; which is, a negative that 

nanty what it zmplies, or contains in itjelf, an affirmative. 

2 As where an action, information, or ſuch like, is brought 
againſt one, and he e in bar to the action: or otherwiſe, 
a negative plea, which is not ſo direct an anſwer to the action, but 


that it ineludeth alſo an r mative. 8 

As if a man be impleaded, to have done a thing on ſuch a day, 
or in ſuch a place, denies that he did it modo & forma declarata,. 
which implies nevertheleſs, that in ſome ſort he did it (a). 


(a) It is laid down as a rule, that every plea ought to be direct, and not by way 
of argument ; and that therefore iſſue cannot be joined on a negative pregnant, or 
an afhrmative pregnant of a negative, i. e. ſuch a negative as ſuppoſes or implies an 
affirm«tive, or ſuch an affirinative as implies a negative; as ne dona pas per le fait 
implies a giſt by parol, and therefore the iſſue ought to have been ne dena pas modo 
& forma, and this kind of pleading is held to be ill on a demurrtr; becauſe the 
plea, &c. is not a certain affirmative or negative of an ſingle int in queſtion, 
but being only an error in phraſe, it is aided after verdict. C9. Lit. 120. 4. 303. u. 
_ pl 256. 2 Levn. 197. 1 Ln. 136. Stile 309. Bro. tit. Negative Pregnant, 1. 
Fitz. Iſſue 88. | 

In eG for cutting his trees, the defendant pleads, that it was by the command 
of the leſſor to give them to a firanger ; the plaintiff replies, that he did not cut the 
trees by his command ; this was held a negative pregnant, and that he ſhould have 
pleaded, ne cmmanda pat. 21 H. b. 46, 47. Dutt. pl. 250. a 

ter 


. 
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Or, if a writ of entry, in caſu proviſo, be brought by him in 
the reverſion, upon an alienation of tenant for life, ſuppoſing that 
he hath alienated in fee, which is a forfeiture of his eſtate, and 
the tenant to the writ ſaith, hat be bath not aliened in fee; this is 
a negative, wherein is included an affirmative : for tho it be true, 
that be hath not aliened in fee; yet it may be, he hath made an 
e/tate-tail, which alſo is a forfeiture, and then the entry of him 
in the reverſion is lawful. | | 

Vide 33 H. 8. Rr. Iſue 81. where upon an information, for 

buying cloaths at B. contra formam ftatut', ne achata al B. contra 
formam flatut', ill ; but ought to be, ne achata pas, modo & for- 
ma, &c. 

Yet 16 Ed. 4. 5. one pleads a releaſe puis le darein continuance, 
ntent ſon fait puis le darein continuance ; a good iſſue. 

And 12 Ed. 4. 4. one did plead a feoffment by deed; and the 
other replied, Que ne enfeoffa pas, modo & forma; and good, with- 
out anſwering to the deed. | 

As in a jormedon, to count of a ſpecial gift, the other ought to 
fay, Ne dona pas, modo & forma where it is ſaid by Littleton, 
That if the plaintiff proveth not the feoffment by deed, he 
faileth. 

Now, modo & forma, are words of art in pleading, namely, in Made & fer- 
the anſwer of the defendant, whereby he denies the thing laid to“ het. 
his charge, modo & forma prout, the plaintiff hath declared againſt 
bim: as the Civilians in like caſe ſay, Negat allegata, prout alle- 
gantur, eſſe vera. | 

And it is to be obſerved, that (upon ius) theſe words, nada & 
forma, are not always of ſubſtance, as appears by Littleton, in his 

After iſſue joined the deſendant pleaded a releafe of the plaintiff puis darein con- 
tinuance; the plaintiff replies, that it is not his deed puis darein continuance; this is a 
negative pregnant, becauſe it implies the deed to be his, though not executed at the 
time alledged by the defendant. 21 H. 6. 9. Do. pl. 256. 

In cafe againſt an hoſt, for that the plaintiff's goods were embezzelled by his de- 
fault, he pleaded, that they were not loſt by his default; this is a negative pregnant, 
and he ſhould have pleaded the ſpecial matter. 22 H. 6. 38, 29. De. pl. 256. 

In caſe for burning the plaintiff's houſe by the negligent keeping of his fire, the 
defendant pleaded, that the houſe was not burnt by the negligent keeping of his 
fre; this is a negative 11 28 H. b. b. 7. Dodd. pl. 256. guere. 

If defendant plead, that the cattle died ja a pound evzrt by the default of the 
plaintiff, and the plaintiff replies, that they did not by his default generally; th's 
is a good plea; but if he ſays, that they did not die in a pound overs, this is a ne- 
gative pregnant. 5 H. 7. 9. Dot. fl. 257. 

In treſpaſs the iiſue joined was, that J. V. the defendant did not diſſeiſe the 
plaintiff to the uſe of . P. &c. and held a negative pregnant; but had he pleaded, 
non 11 mods & forma, it had hren good to all iments and purpoſes. 3 H. 6. 
37» 3 . Dia. pl. 257 
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chapter of Releaſes, where the diſſeiſee enters upon the heir of the 
diſſeiſor, who brings his writ of right. 

Or, where (as before) one in a writ of caſu proviſo, doth count 
upon an alienation in fee; and the other doth ſay, Ne a/iena, modo 
& forma, and found that he hath aliened for life. : 

Or, where the defendant in treſpaſs doth plead, that the plaintiff 
do hold of him by fea/ty, and ten ſhillings rent, and ſo demandeth 


judgment of the writ, vi & armis ; and the plaintiff replieth, Que 

il ne teigne modo & forma: and if the verdi# find, that he holdeth 

only by fealty, yet good. | | | 

6 And ſo in treſpaſs of battery, if the jury upon the general iſſue 
n 


d the defendant guilty at any other day and place, before the 
_ plaintiff ſuppoſeth his treſpaſs. 


But ſee more of iſues afterwards, in the titles, Traverſe, Pleads. 
ing, &c. | | 


The next in order, is touching traverſe in pleading (a); which 
ſignifies in pleading, to deny ſome point, matter, or thing alledged 


(a) A traverſe is the denial of ſome material point alledged in the pleadings, and 
which is properly taken to the declaration, bar, replication, &c, And therefore; 
if properly taken to the declaration, it deſtroys the plaintiff's action; if to the bar, 
it deſtroys what is ſaid in avoidance of the action; and if to the replication, what 
2 ſaid in avoidance of the bar. Doct. pl. 344. 2 Lil. Reg. 486. Co. Lit. 282. 

elv. 195. 

But 5 the berter underſtanding the nature of a traverſe, we ſhall in the firſt place 
inſert ſome general rules that have been laid down herein. 

And firſt it is laid down, that where a matter is expreſsly pleaded in the affirma- 
tive, which is expreſsly denied by the other party, there a traverſe is needleſs; 
becauſe in ſuch caſe a ſufficient iſſue is joined, 36 H. 6. 15. Cro. Eliz. 755. Lit. 
Rep. 15. 1 Vent. 101, | 

As where in an audita querela, to avoid the execution of a. recognizance, the 
plaintiff ſets ſorth that it was defeazanced upon the payment of divers ſums of money 
at certain days, and that he was at the place appointed and tendered the money, and 
that the defendant was not there to receive it; the defendant pleaded prote/tano, 
that the plaintiff was not there to pay it, and that he was there to receive it ; abſque 
hee, that the plaintiff was ready to pay it, which being ſpecially demurred to, the 
court held the plea naught ; and that there being an expreſs affitmative and negative, 
there ſhould have been no traverſe. Cro. Eliz. 754. 5 Huiſh v. Phillips. | 

So if in aſſize the defendant pleads a feoffment by a ſtranger, which he avers to 
be abſolute and without any condition, this is ſufficient without any further traverſe, 
2 Rol. Rep. 35. Heb. 71, 72. | 

But this rule, that there ſhall be no traverſe where the matter alledged by one 
party is expreſsly denied by the other, muſt be underſtood of thoſe caſes where the 
denial makes a compleat iſſue; for though the matter contradicts, that is not ſuf- 
ficient without an apt iſſue is formed upon an affirmative ; as where the death of 4 
man is poſſitively alledged on one part, and his life by the other party, here the 
| _ 0'1ght to be traverſed, otherwiſe no iſſue is joined. 6 H. 7. 5, 6. 1 Vent. 213. 
ILA. 15. 

A traverſe therefore ſeems to be properly taken when the adverſe party to the de- 
el ration, plea, replication, &c, forſaking the general iſſue, ſets up a title for = 

| | elf, 


Of a Ales... | 
on the other _ the formal words of | which: are in our French, 
Jans ceo, in Latin, ab/que hoc, and in Engliſh, withour that. 


And, firſt, to begin with the time e it is plain (as hath been 
already faid) that if the defendant in treſpaſs fone non _culpabilts, 
he ſhall have no advantage of the time, but the jury may find him 


guilty at another day, be the treſpaſs tran/itory or local. 

And by Littleton, in his chapter of releaſes, fo. 13. in treſpaſs 
of battery, and the general iſſue pleaded, the Jury 1 find the de- 
fendant guilty at another day and place. 


And ſo is alſo 19 H. 6. 47. and 30 Ed. 3 all in the title of 
traverſe : but in caſe of treſpaſe, and other — if the plaintiff 


in his declaration, lay a time before his cauſe of action, the de- 


fendant in all caſes upon the general iſſue, ſhall have adrentage 
thereof. 


But, on the contrary, if once he have cauſe. of action, it fo - 


{till continueth until he have diſcharged the ſame, and therefore 
he may lay it after the day: the like, it ſeems upon the iſſue of 


non dimifit ; for (as befoge, Littleton, in the chapter releaſes} the 
words modo & forma in an iſſue be ä ſoblance : angry | 


tamen, if not, as if in Fan 
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And, as divers books be, i in many caſes where the defendant doth ab Thar where, 


juſtify, he traverſe the time before, and in ſome caſes the 
2 5 and Are ſome, the time (1 and after. 5 
And therefore, where the defendant, in treſpaſ s of lands or 
s, maketh himſelf title, by a feoffment, 5 or otherwiſe, 
which ſtill is in force ſuch a 4 after, he ſhall | only traverſe the 
time before the treſpaſs oppor. 

And ſo is 15 Ed. 4. 23. 22 H. 6. 29. and other books in the 
title of traverſe: and w ere by a leaſe, or other title, made and 
determined xa the day of the treſpaſs, there he muſt traverſe 
the time after and before his leaſe ; but whether the plaintiff may 
there traverſe that zu/ſification hath been a queſtion, — in ſo 


doing he departeth from his declaration. © Departure: 


ſelf, or ſets forth a particular ſpecification of his caſe, with a juſtification thereof, 
&c. with a traverſe, abſque hoc, or denial of the matter alledged by the adyerſe party, 
or that the ſame is true in that manner and form he hath alledged ; and ſuch 10 
tion is called an inducement to the traverſe. Heb. 103. 

Hence it is ſaid to be a rule, that when any thing . ſpecially 
fendant which is directly contrary to the matter in the declaration, ſuch 25 bac 


good without a traverſe ; yet WVC | 


vantage thereof, or demur thereupon. 1 Sid. 301, | 
L 9 And 
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And the better opinion of the ſame book of 15 Ed. 4. 23. is, 
that the plaintiff may. TIE a BY : 

But 22 Af. 36. the defendant in treſpaſs of battery did plead 
2 releaſe, and traverſed the time; and the plaintiff replied, - the 
releaſe was obtained by dureſs; and by the better opinion 70 plea, 
for the reaſon aforeſaid. _ ; 

And 2 R. 3. 11: the defendant in treſpaſs of afault and battery, 
juſtified at another day of the-plaintiff's own aſſault, ab/que boc 
that he was guilty antea vel poſten; and the plaintiff replied, De 
injuria ſua propria, and ill, for the reaſons aforeſaid; quod nota. 

And 43 Ed. 3. 11. the plaintiff in a replevin did declare the 
taking the 1% of May, and the defendant did avow in the ſame. 
place at another day for damage feſante to which the plaintiff. 
replied, that it was his common. 

And the rule of the book is, for that the taking ſhall be intended 
the day in the avowry, the plaintiffs replication ts a departure (a). 

And to that intent is 33 H. 6. 14. where the defendant in a 
quare impedit did claim nothing, but as ordinary; judgment, if 
without a- ſpecial diſturbance: to which the plaintiff replied, 
That ſuch a day, year, and place be did preſent, &c. To which 


the defendant did rejoyn, That at the ſame day the church was 


litigious, ſans. ceo, que il -refuſa apres cel jour: to which the 
plaintiff alledged a fender after, and a refuſal; and by the whole 
court holden a departure; quod nota. e 


(a) A departure in pleading is when. the ſecond plea contains matter nat purſuant 
to the former, and which does not foxtify the ſame ; and when the rejoinder con- 
tains new matter ſubſequent to the former matter, or not fortifying the ſame, this. 
is regularly a departure. 2 Ed. 4. 12. Plow. 105. Co. Lit. 304. De. pl. 119. 

In an aſſiae the tenant pleads a deſcent. from his father, and gives colour; the 
demandant intitles himſelf by a ſeoffment from / the tenant himſelf; the tenant cannot 
ſay that the feoffment was on condition, and ſhew the condition broken; for that 
were a departure, as containing new matter, and fubſequent to the matter of his bar; 
but in an aſſne, if the tenant plead in bar, that. J. S. was ſeiſed, and infeoffed him ; 
the plaintiff ſnews that he himſelf was ſeiſed in fee till J. S. diſſeiſed bim, who in- 
feoffed the tenant ; the tenant may plead a releaſe of the plaintiff, to J, S. for. this. 
fortifies his bar. Do#?. pl. 120. Plow. 104. | . N 

If a man plead au eſtate generally, as. a feoffment in fee, he, without a departure 
cannot maintain it in his ſecond plea by matter !antamaunt ; as by a diſſeifin and 
releaſe, or by a leaſe and releaſe, or a gift in tail and a, recovery in value; nor 
when a man pleads an eſtate made by the common law, can he make it good by an. 
act of parliament in his ſecond plea. Co. Lit. 304. 

So when a matter is pleaded as at common law, he cannot maintain it in his re- 
plication by cuſtom; as in covenant on an indenture of apprenticeſhip to ſerve 
leven years, and breach aſſigned, that he did not ſerve, &. the defendant pleads, 
infancy ; the plaintiff replies, the cuſtom of London, and adjudged a departure. 
1 Leu. 81. 1 Nb. 376. 409, 512. ; 
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3 — wa eſe latter books, it appears. if * e bole) 


that the day th molt caſes may be made material upon the: de- 


fendant's plea and rraverſe.; which in ſome caſes ſhall be only to 


the time before: as namely, N the defendant pleading 


feeffment,' ind the like, „ ich, being intended to continue, 
proveth that he cannot be guilty 


after," as when in tieſpaſs he Made eth a /eaſe determined, made in 


another king s reign: or elſe the time 1585 and Hier, as 9 


in Brook, in the title of fraverſe. 


But where his plea enableth * * to 'one fle time, — 
juſtifieth at another Jay within his ſpecial 1 time; as, de fon aſſault 


demeſi, or a licence for a time, or a ſpecial maintenance, or for com- 


mon | for a time, or the like : there-the defendant is to traverſe the 


time before and after, for the moſt part, as appears in the ſaid 
title of traverſe, 5 Ed. 4. 5. 10 Ed. 4. 2. 20 * $1 5. K az. 31 E. 5 


6. 37. and other books there. 


But, as 2 Ed. 4. 24, & 25. if the defendant t juſtify — a time in 
a former king's reign, then he ſhall traverſe the time N 6aly ol 


becauſe upon that writ he catinot be guilty before. 


And 27 . 12. be that juſtifierh 1 in maintenance, as one of the 
indictors, needs not traverſe the time before, or after ; and he that t 


juſtifieth as a commiſſioner, the time before. 


after: and ſometimes the fine 


Then ſhall be hewn;* where! be place and county a are, by the Place and 


defendant in his anſwer, to be traverſed. * 0 coun. whers 


For which ſee partly before, inthe title of general Mee, that in 


treſpaſs local, if the- — juſtify in another place in the ſame 

county, he may chuſe ſo to do, and traverſe the place, or plead 

the general iſſue at his N ; but if, in that caſe, his juſtification 
(by the better opinion) he ſhall be forced to 


be in another county 
the general iſſue; (and ſo ſeems 9 H. 6. 62. in this title of tra- 
verſe } and the jury bound to find the ſame, upon pain of attaint. 


It appears alſo, in the ſame title, that although the matter in 
the declaration be tranſitory ; yet if the defendant's juſtification +-- 
goeth only to another county, or other place, there the county or 


place is traverſable,, and he cannot plead the general iſſue: 

For which ſee 27 H. 6. 1. 43 Ed. 3. 29. 7 H. 6. 35. 9 H. 6. 
50, & 71. 21 H. 6. 8, & 9. and divers other books in the ſame 
title of traverſe, in Brook; where it appears, that if the ſpecial 


juſtification be in any other county, the county is traverſed ; other- 


wiſe the place, if the juſtification be in the ſaid county. 
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And by many of theſe books it appears, that if the defendant” 
doth juſtify, by reaſon of a ſpecial bailment in another county, or 
of the plaintiff's own aſſent, he is to traverſe the county; but if 
he juſtify for the like matter in the ſaid county, he is to take no 
traverſe ; quod nota. | 

And fo is 21 Ed. 4. 29. by all the court, that if the defendant 
in debt upon a contract of a horſe, alledge the ſame to be in 
another county, upon condition, and traverſe the former county; 
tamen quere, becauſe in that action and detinue the defendant. 
may wage his law. | AE OSD. - 

And 22 Ed. 4. 39. the defendant in treſpaſs for taking away his 
goods, did juſtify by commandment conditional, viz. to take them 
only in another county, and traverſed the county where the plaintiff. 
laid his action, and good. | 2 

And ſo is 34 H. Bro. Traverſe 36. 8. in an action of diſceit, for 
making of falſe cloaths in Bartbolome u- Fair, contra formam ftatut'; 
the defendant ſaid, That he made them bien & duement at D. in. 
another county, and traverſed the making of them in Bartholomew- 
Fair; and good. MELT 

And always, in a replevin, the place of taking is traverſable ;, 
for which ſee 16 H. 7. 7. where the plaintiff declared of a taking 
in A. in the county of Oxon, in a place called P. and. the de-- 
fendant ſaid, that the taking was in P. in the town of O. ans ceo, 
que il priſt in A. and holden, that the defendant at his pleaſure: 
may either traverſe the town or the place (a); guod nota. 


(4) In a declaration a certain place ought to be alledged, where every fact material: 
an g was done; as in trover, a place of converſion ought to be alledged.. 
Cro. El. 78, 97. 

So, ;n ereftats for taking of corn, if the defendant juſtifies for the toll of grain 
brought to market to be (old, and fold, the place of ſale ought to be alledged, and it 
ſhall not be intended ſold in the market, unleſs it be ſo ſaid. Lut. 1501. . 

So in an action on the caſe, that the defendant holds lands in A. ratione cujus he 
_ mundare ſoſſas, he muſt ſhew in what place the ditches are. Kit. 226. 

o, if in debt on an obligation againſt an heir, the defendant pleads riens per- 
diſcent, and the plaintiff replies aſſets; if he does not alledge a place where the a1 
are, it is error, 2 Cro. 503. Th | | 

So, in covenant, if the plaintiff alledges a. breach by ſentence in the ſpiritual 
court, he ought to alledge the place, where the ſpiritual court was held ; and if the- 
place of the ſpiritual court, when the proceedings commenced, be mentioned, it is. 
not ſufficient z for it ſhall be intended. to have continuance in the fame place, if it is 
not alledged. Lut. 305. 

So, in an action on Aae » 2 place of the performance of the fact, averred to 
have been done as the conſideration of the promiſe, ought to be alleged. Show. 504 
Sal. 22 As, if the conſideration be, that he conſents to and does not hinder a 
marriage; he ought to alledge a place of conſent, 2 Lev. 227. See 5 Com. Dig. 24, 
25. And when an action ſhall be beanghe in the proper county, See 1 Com, Dig. 129. 


Next: 


Next ſhall be ſhewn, where the plea is good without traverſe, 
end where the traverſe doth make the plea ill. | | 

And therefore, firſt, ſee 28 H. 8. Dyer 29. where the defendant 
in debt upon a contract ſhewed, that the contract was conditionaf 
without traverſe, and good, and the traverſe was on the other 


art, 
. And ibid. eodem anno 33. one did declare _ x leaſe of twenty- 
four acres; and the defendant pleaded, that he let the fame, and 
four acres more, and good ; and ought to take no traverſe, becauſe 
confeſt, and more. : 

Yet 35 H. 6. 38. and 32 H. 6. 3. Bro. tit. Traverſe, ſeem to the 
contrary, and their pleas to the count. ; | 

And 3 Elix. Dyer 202. in account by Edward Clere, admini- 
ſtrator of Sir Jobn Clere, againſt Barty and the Dutcheſs of Suf- 
folk his wife, who pleaded, that Sir John Clere made Walter 
Herend his executor without traverſe, and demurred to in law, 

See Mich. ro, & 11 Eliz. 280. in a replevin between Wootton 
and Sir Anthony Cook, in Dyer; where Caok did avow, as in his 
freehold : to which Wootton did reply, that the land did di/cend 
to him and Cook in coparcenary, without traverſe. 

But it is there ſaid, that if one avow, that A. was ſeiſed in fee, 
and granted to him a rent-cbarge; and the plaintiff replies, that 
A. was ſeiſed in tail at the time of the grant, and died, he ought 
to traverſe, ab/que hoc quod fuit ſeifitus in feods. 7 

And ſee the caſe of Vernon, Mich. 21 & 22 Eliz. Dyer 366. 
rul d, according to a like precedent 12 H. 8. Retulo 639. that 
where Vernon in his avowry did claim by diſcent, as heir to the 
Lord Potis; Gray in his replication to that avowry did ſhew, 
that the Lord Pois did will it to him, ab/que hoc quod terr' 
diſcend'. The like, as it ſeems, if Gray had conveyed as heir 
in a nearer degree. 

And ſo is 19 H. 8. 60. there vouched. But otherwiſe, as it 
ſeems, if he had claimed by ſurvivorſhip, or in coparcenary. 

And 11 H. 7.9. the defendant in treſpaſs, as ſervant to another, 
juſtified the putting in his maſter's cattle : to which the plaintiff 
replied, That he put in bit own cattie, and good, without traverſe 
on his part; for it may be he put in his own and his maſter's alſo. 

And ſee 22 Ed. 4. 39. that the writ and the count is but a ſup-® 
poſal; and therefore, the detendant pleading a matter in fait, 
mall take no traverſe, but the ſame ſhall firſt begin on the 

plaintiff's part: as if the defendant doth plead, jorntenancy ; or 
the defendant in deter doth piead, that the huſband of the plaintiff 
had 
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| had nothing but in jointenancy with B. or where Baſtardy is 
pleaded, or the like. | 25 Og” dere wh 
And ſo is 2 Ed. 4. 28, & 29. where in raviſbment de gard the 
defendant did alledge jointenancy in the anceſtor, and others. And 
Jo where one doth plead the like, either in abatement of the writ, 
y Or avowry. | 


See 21 Ed. 4. 36. the defendant in debt did plead, that the 
plaintiff was born in Scotland, judicium de brew; and the plaintiff, 
replied, That he was born in England, without traverſe, and that 
for the miſchief of the trial. 7 | | . 

As is 6 H. 7. 5. where faid alſo, that if one plead a feoff- 
ment, the other may ſay, that it was upon condition, without 
traverſe... - : | | | \ 


Vide cel liver, and ſee 5 H. 7. 11, & 12. where it doth ſtand. 
upon a matter in law; as againſt a prieſt, to alledge unity of poſſeſ= ' 
ion, and the like; there no traverſe. h f 


: And ſee 7 Af. 10. a plaint in an aſiae of 4 acres of meadow ; the 
defendant did demand judgment of the plaint, becauſe it was paſ- 
ture; guod nota. FADE. : ; 


And ſee 14 H. 6. 17. in raviſhment de gard of which fide the 
traverſe ſhall be, and where any confeſſing or avoiding is, there 
no traverſe. | | etz 


And ſo note, in what caſes there ſhall not be any traverſe (a); 
as namely, where the defendant doth but plead in abatement of 


(a) It is laid down as a general rule, that where the matter alledged by the de- 
fendant in his plea is contrary to the matter ſet forth in the declaration, there muſt 
be a traverſe or denial of ſuch matter ſer forth in the declaration; ſo if the feplica- 
tion contradicts the matter alledged in the plea, &c, as where the defendant alledged' - 
ſeiſin in one from whom he claimeth, the plaintiff cannot alledge ſeiſin in another 
from whom he claimeth, without traverſing, confeſſing, or avoiding the ſeiſin 
alledged by the defendant. Lutw. 381. Cro. Eliz. 30. | 

So if it be alledged by the defendant that the party. died ſeiſed in 'fee, and the 
plaintiff alledges that he died ſeiſed in tail, he muſt traverſe the dying ſeiſed in fee, 
becauſe two affirmatives cannot make an iſſue. 5 H. 7. 11, 12. Do. pl. 349. 
Dyer 312. b. Sp. 1 Leon. Sp. 

The omiſſion of a traverſe where neceſſary is matter of ſubſtance ; and therefore, 
where in treſpaſs for taking his horſe, the defendant pleaded, that he was ſeiſed of 
duch lands, and intitled himſelf to an heriot ; the plaintiff replied, that another 
perſon was jointly ſeiſed with the defendant et hoc paratus eft verificarez and on de- 
murrer it was adjudged for the defendant, becauſe the plaintiff ought to have tra- 
vegſed the ſole ſeiſin. 2 A bo, Snow v. Wiſeman; & vide Cre. Jace 221. . 

Vhere a man confeſſes and avoids, he needs not traverſe; but where in aſſumpſit 
againſt the defendant as executor, he pleaded that the teſtator made J. S. executor, 
who proved the will, end took upon him the execution thereof, and concluded in 
abatement ; but becauſe he had not traverſed, ab/que hoc, that he was exectitor, or 


adminiſtered as executor, it was adjudged againit him. 2 ed; 168. Singieton 
v. Bautree, 


— 1 — — 
R 8 — 


Where 


| Qt Speetal Jllues. 
the writ, count, or avowry ; or doth (as before in moſt caſes) plead 
in bar, becauſe the writ and count is but a ſuppoſal, where one 
in his plea doth anſwer the other, and more; or for the miſchief of 
the trial ; or- becauſe of a matter in law, &c. | 


Next is to be known, where the dying ſeiſed, or the diſtent, dang fer 
traver ſable. ve Sicent, 
For which ſee the faid book 19 H. 8. mentioned in the laſt "abi 


diviſion, where it is faid, that the dying ſeiſed, and not the diſtent, 
is traverſable. i | 


When. a malefeazance is laid to the defendant's charge, he t expreſsly to 
traverſe it, and not to anſwer it by argument; but in waite the defendant may ſay 
it was ruinous, without anſwering expreſ-ly to the waſte; ſo in caſe of inn-keeper, 
he may alledge a robbery without traverſing it was by his default. Crs. Elia. 281. 

In debt for rent, the plaintiff declares on a leaſe of four acres of land, at 5. rent, 
and for rent arreat he brought the action; the defendant pleads to part nil debet, and 
to the reſidue he pleads, that the leaſe was of the ſaid tour acres, and of one acre 
more, and thzt before the rent was arrear the plaintiff entered into the fifth acre : 
on which the plaintiff demurs ; and the reaſon ſhewn on the argument was, for 
that he did not traverſe, that he demiſed four acres only. But on the other ſide it 
was ſaid for the deſendant that the traverſe ought to come on the plaintiff's part, 
viz, he ought in his replication to have maintained the leaſe in the declaration, and 
have traverſed, that he demiſed the fifth acre. To which it was anſwered, that 
would be a departure from his declaration, and therefore the traverſe ought to have 
been on the defendant's part; for when he pleads another leaſe than that upon 
which the; plaintiff declared viz. to plead the leaſe of the fifth acre, ab/que boc, 
that he demiſed the four acres ny and ſo held the court, and gave judgment for 
the plaintiff 1 Sand. 205. 1 Std. 40. Rm. 175. 2 Hab. 467. 1 Lev. 203. Sal- 
mon v. Smith, 

In an action againſt a ſheriff for an eſcape, the plaintiff declared, the defendant 
being ſheriff voluntarily ſuffered. J. S. whom he had in execution, to eſcape. The 
defendant vroteltidg that he did not let him voluntarily eſcape, pleads, that he took 
him upon freſh purſuit, To which it was demurred, becauſe he did not traverſe , 
the- voluntary: eſcape: and reſolved for the defendant; it being impertinent for the 
plaintiff > and e, and no ways neceſlary to his action; and it being out of time to 
ſer forth in the declaration, being a matter that ought to come in the replication. 
And per Holt Ch. J. tis like a leaping before one comes to the ſtile ; as in debt 
upon a bond the plaintiff ſhould declare, that at the time of ſealing and delivery of 
the hond, the defendant was of full age, and the defendant ſhould plead deins age, 
without traverſing the plaintiff's allegation. 1 Vent. 211, 217. Sir Ralph Bovey's 
caſe, 1 Lutw. 38 1. S. C. cited. Latch; 200. S. P. adjudged. Et vide Cre. Fac. 657. 

But in debt by the gentlemen uſhers of the king, for-a fee of 5/. due to them 
from one who had received the degree of k nighthood, they declared, that time out 
mind they uſed to receive a fee of 5. of every perſon who voluntarily and without 
compulſion had received the degree of a knight, &c. the defendant pleaded, 
that he had taken the degree of a knight, in ſole obedience to the king; bur 
becauſe he had not — abſque Hoc, gusd d recepit vel ge eradum militar® 
voluntarie & fine compulſione, it was adjudged for the plaintiff; for the voluntary 
acceptance of hpnour, without compulſion, is of the 2 8 of the action, and not 


luke the aforeſaid caſe of an efcape. 1 Lutw, 381. Duppa & al” v. Stephens, 


— 


80 | Maxims and Rules of Pleading. 

And as that book, ſo ſeems Brook in travenſe 6. and yet in 
the laſt diviſion in Vernan's caſe, and others, the diſcent tra- 
verſable. . vb | 

And 22 H. 7. 31. the defendant in treſpaſs made title by 
diſcent, and the plaintiff in his replication, by the ſame perſon, 
did fo too, with a traverſe, ab/gue hoc quod tenementa diſcend al 
defendant. 


Where the Then, oben the dying ſeiſed, or the abatement ſhall be traverſed. 
2 err By 18 Ed. 4. 1. 26. ty defendant in _—— plead, that 
traverſable. H. was ſeiſed, and did infeoff him: to which the plaintiff replied, 
that long time before A. was ſeiſed, his father was ſeiſed, and 
died ſeiſed; after whoſe death A. did abate, and enfeoffed the 
defendant, and the plaintiff entred, &c. And by all the court 
the defendant may maintain his bar, and traverſe the dying ſerſed, 
or the Abatement, at his pleaſure; becauſe it ts the plaintiff 's 
title, and if any part of his title be falſe, the other ſhall have the 
advantage thereof. 
The like 5 Ed. 137. in a writ of entry, in the nature of xe. 
See nd 4. 85. in the like caſe of an intruſion, where it 
ſeems the ſpecial matter of the title, and not of the intruſion, is 
traverſable. 

And ſo ſeems to be 3 H. 7. 7. in the former caſe of the abate- 
ment, becauſe the diſcent not anſwered, which doth entitle the 
plaintiff, where his anceſtor died ſeiſed of ſuch an eſtate as doth 
toll an entry. TR 

And 39 H. 6. 26, & 27. an abatement is material and traverſable, 

where he that alledgeth the ſame, maketh title by him that died 
ſeiſed; otherwiſe not. 

And 38 H. 6. 22. in the like caſe as before, in a writ of 
entry the defendant did traverſe the abatement, and not the gif? 
in tail. 


Where dying Then is to be obſerved, wwhere the dying ſeiſed, the conveyance, 

e ir. or the diſſeifin alledged, ſhall be traver ſable. | 

fn, traverſ» For which ſee, firſt, Andrews his caſe, Mich. 21 & 22 Eliz. 

able. Dyer 365. the plaintiff in an eje&:one firme did declare upon a 
leaſe, made by my Lord Cromwell, againſt which, the defendant 
being Andrews his farmer, did plead, guad diu anteguam le plaintiff, 
ou ſon leſſee, aliquid habuit in præmiſſit, one John Blount was 
ſeiſed, who enfeoffed Andrews his father, who died ſeiſed; and 
that Andrews let it to the defendant, upon whom ' Blount re- 


centred, 


tk Special Jllues. 
entred, and did him ouſt, and diſſeiſed Andrews, and did en- 
feoff my Lord Cromwell: to which, the plaintiff taking the parts 
of the defendant's plea by proteſtation, did maintain Blount's 
feoffment to my Lord Cromwell, ab/que hoc that Blount diſſeiſed 
Andrews. And it was long debated, whether in this caſe he 
ought to anſwer the diſcent, or the feoffment to Andrews ; and 
the rather, becauſe both the plaintiff and defendant claim by one 
rſon. | | 

; And laſtly, notwithſtanding the books of 21 H. 6. 12. and 
30 H. 6. 2. and 5 Ed. 4. and 4 & 5 H. 7. which cafes were in. 
treſpaſs and affize, for that this caſe was in cjectione firmæ, which 
contained title in the declaration, which title ought to be 
anſwered by the defendant, and no bar with a colour good; and 
for that the diſſeihin is allo a ſubſtantial part of the bar, it was 
holden, to be. in the plaintiff's election, either to traverſe the ſame, 
or the diſcent, or feoffment, at his pleaſure. | 

And according to the ſame was vouched 5 Ed. 4. 5. in a 
formedon, and 9 H. 6. where taken for a rule, that a diſſes/in Rule. 
alledged either in bar, or replication, is always traverſable. 

And 15 Ed. 4. 22. taketh difference, where the diſeiſin is 
alledged in fait, and where only by way of ſuppoſal; as in a de- 
claration, in a writ of entry, and the like. 

And 5 Ed. 4. & 4. in this title in Bro. 218. the diſei/in tra- 
verſable. ; | 

And 3o H. 6. 7. Bre. in this title 360. is, that in treſpaſs, the 
diſſeihin, and not the diſcent is traverſable ; but otherwiſe in an 
aſ/ize. | . | | 
* divers other caſes there be hereof, but the caſe of m 
Lord Dyer may now ſerve. 


Where ii 


Then we ſhall ſhew, where the ſeiſin alledged in fee, is to be fie — 
traverſed. ſhall be tra- 


Touching which point there be many caſes in our books, the e 
firſt whereof we ſhall cite, is 26 H. 8. 4. where the plaintiff in a 
quare impedit declared, that he was ſeiſed in fee, and did preſent : 
to which the defendant did plead, that he himſelf was ſeiled, and 
granted 3 . advocationem to A. and the plaintiff by the 
grant of A. did preſent, and took no traverſe, intending the 
plaintiff's declaration to be ſufficiently conſeſſed and avoided : 
where the reporter maketh a mirum, becauſe he did not traverſe Mu. 
the ein in fee of the plaintiff. 

See the like 11 Ed. 4. 1 9 confeſſed and avoided. F 
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Traverſe 
holden a 


. Jeefail. 


| Maxims and Rules of Pleading. 
And ſee 33 H. 6. 49. where the defendant in an affze did 


_ plead, that his, father 1 in fee, and by proteſtation died 
ſeiſed, & c. that the plaintiff may make title by a ſtranger, ab/que 


loc quod pater le plaintiff aliguod habuit in pramtſfis. 
In the abridgment of which caſe it is faid, that by the book 
8 H. 8. he may ſay, ab/que hoc quod pater querentis fuit ſeiſitus 
in ſeodo. ah fo 

8 5 Ed. 4. 1. the defendant in treſpaſs of goods did plead,, 
that the property was in him, and he bailed them to A. to keep, 
who gave them to the plaintiff, and he, &c. to which the plain- 
tiff replied, that he was poſſeſſed, &c. ab/que hoc, that the pro- 
perty was in the defendant, prout, &c. And ſo, where the 
defendant pleaded, that A. is ſeiſed in fee, &c. the plaintiff may 
ſay, that B. let it to him at will, &c. ab/que hoc, that A. was. 
ſeiſed in fee; or, abſgue hoc, que riens avoit forſque al volunt; 
quod nota. | 

And ſee accordingly 18 Ed. 4. 3. 21 Ed. 4. 17, & 83. and. 
4 Ed. 2. Bro. in the title of Traverſe 372. which book is, that 
the defendant alledged one A. to be ſeiſed in fee, &c. and the 
plaintiff traverſed the ſame ; but not, ab/que hoc, gue riens avoit, 
quod nota. 1 

And ſuch a traverſe, 1 & 2 Mar. Dyer 112, holden a jeofail. 

But 22 Ed. 4. 38. if the defendant ſay, his father was ſeiſed. 
in fee; and the plaintiff replies, that A. did let it to his father, 
who held over his term, he ſhall take no fuch traverſe, becauſe of 
the doubtfulneſs. | 

And upon this manner of pleading is a notable caſe in Dyer 
365. anno 21 Eltz, where in replevin the defendant, as bailiff to 
Sir Francis Leak, made conuſance for damage feſant, as in the 
freehold of the ſaid Leak : to which the plaintiff replied, that he 
was ſeiſed of butt-cloſe, contigue adiacen in dominico ſuo ut de frodo; 
againſt which Sir Francis Leaz ought to incloſe, &c. To which 
the defendant rejoined, that buz7-cloje was the freehold of J. S. 
abſque hoc, quod le plaintiff fuit ſeiſit'' in dominico ſuo ut de foods ; 
v-here holden, that the traverſe was good, and if the plaintiff be 
miſtaken in his eſtate, it ſhall be found againſt him; where 
holden alſo, that it was his folly to alledge ſuch a preciſe eſtate 
in himſelf, whereof the other, by this iſſue, ſhall have advan- 


tage; and that it had been ſufficient for him to alledge, that he 


was ſeiſed of butt-clofe, without ſhewing how; and then the 
defendant had been enforced to have traverſed, a/, Her, quod 
querens aliquid habuit ; and fo if the plaintiff had had but an 


eftate 


2 


r 
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late at will, or a licence of the owner, bac vice, it had been ſuf- 
ficient ; quod nota. +: | 

Then, as to the traverſe, aligus alio modo. Of the tra- 

If, according to 22 H. 6. 35. and other books, the defendant 7 5% 
doth juſtify by an eſpecial maintenance, he muſt traverſe, ahſque 
hoc, que il mainteine in aliquo alia mode; but otherwile, it his 
cauſe of juſtification prove no maintenance. 

And fo 5 Ed. 4. 119. in a petition, where the petitioner gave 
to the King a ſpecial poſſeſſion, /ans ceo, gue il avoit ungue poſ- 
ion de aſcun auter corody, nifi in forma predifta. 

And ſo 4 Ed. 4. 13. the defendant in treſpaſs, upon the 
ſtatute of 5 R. 2. Julika, that a diſtreſs being awarded againſt 
the plaintiff, out of the court of A. he deſired the bailiff, to aid , 

him to diltrain, gaæ eft eadem intraco', &c, and ill, becauſe he 
claimeth nothing in the ſoil ; but when he added further the 
traverſe, abſgue hoc, quod ipſe intravit in aliquo alio mods, then 
good, for doubt of the /ay-gents : and by others, he ſhall ſay, 
abſque hoc, quod ipſe intravit, (ficome le brief ſuppoſe) prout per 
breve ſupponitur : and by others, in this caſe, he ought to plead 
the general ifſue. | | 

And 13 UH. 6. 13. in debt againſt an executor, the defendant 
pleaded, that the party died inteſtate, and that the ordinary com- 
mitted the adminiſtration to A. and the defendant, as ſervant to 
A. . the goods, ab/qne hoc, quod ipſe adminiſtravit in aliquo 
alio modo. 

But this manner of pleading ſeems to be, for the avoiding the 
danger of the general iſſue; for which ſee more in that ſpecial 
title. | 


834 1 


Then, which of the conveyances alledged ts to be traverſed. Which of the 
And therefore ſee firſt, 27 H. 8. 2 & 3. where ſaid, that if eee 
the defendant in Zre/ſpaſs do plead, that the plaintiff let it to A. ted.” 
who granted his eſtate to the defendant ; the plaintiff ſhall not 
traverſe the grant to the defendant, but his own leaſe. 
And ſo is 15 H. 7. 2 & 3. in an action of zreſpaſs brought by 
the prior of Tower- Hill, becauſe the plaintiff's own leaſe ; where 
it was alſo agreed, that the moſt material matter, alledged by the 
defendant, is always traverſable ; as a recovery, or diſcent, and 
the like; and not any the mean conveyances, becauſe he is in 


poſſeſſion, againſt which the plaintiff ought to make a ſufficient 
title, 


M 2 But 


84 Paxims and Rules ot Pleading. 1 
Nets. But by Finenx and Keble, where by way of replication ma 
conveyances are pleaded, the defendunt may traverſe which %+ 
them it pleaſeth bim. | | 


But as the faid year of H. 7. fol. 11. if the defendant in 
treſpaſs convey a title by mean eſtates from a ſtranger, and not. 
from the plaintiff, and give colour; the plaintiff may traverſe- 
which of them he will. BL pit ; 

And ſo is 16 H. 6. Bro. traverſe 346. becauſe a bar at large. 

. 8 But if he ſay, that A. did enfeoff him, by force whereof he 

1 | was ſeiſed. until by the plaintiff drſes/ed, and he did: re-enter, &c.. 

| (which plea, as it ſeems, is good without colour) the plaintiff” 
ought, in that caſe, to traverſe the diſſeiſin. | | 

hut if, as in that laſt caſe, the defendant had conveyed, as by 
a gift in tail, the plaintiff there may traverſe the gif? in tail; 
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guod nota. 
Kors: And ſee 4 Ed. 6. Bro. traverſe 154. the plaintiff in aſfize- 
0 againſt a general bar, did make title by ſofien and diſcent, 
N | Remitter. which did remit him; where holden, that the defendant- 


eannot traverſe the feoffmen?, but the diſcent, which is the 
material matter of the title. 


And 35 H. 6. 59. in treſpaſs by a biſhop againſt a prior, who 
ſaid, that his predeceſſor was ſeiſed, and died, and then himſelf” 
elected, and gave colour : to which the plaintiff replied; that he 
was ſeiſed, until by A. diſſeiſed, upon whom the. predeceſſor of 

Neta, the defendant did enter, &c. There the defendant is to traverſe- 
the diſſeiſin by A. as moſt material. | 
But as it appears by the ſame book, 27 H. 8. firſt cited in; 
this diviſion, that although the defendant convey by mean degrees 
from the plaintiff himſelf ; yet if he plead falſe in any point, 
the plaintiff by like pleading may traverſe him, W 
As, in the faid cafe of 27 H. 8. he may fay, that after his 
lefſee did ſurrender to him, ab/que hoc, that he did aſſign his 
eſtate to the defendant, modo &: forma, &c. | 
And 43 Ed. 3. 7. the King in a quare impedit made title by an 
heir in his ward, conveying the diſcent to him by mean degrees 
of co/inage, the defendant Fall not ſay, nul tiel in reie nature 
{nulla talis perſona in rerum natura as in the mean. conveyance 
of kindred; quod nota. + | 
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But: 


But in a mortdanceſtor, or other action anceſtrel, as is 9 Ed. 4. 6. 
the mean conveyance of kindred is traverſable: but there ſaid, 
to be otherwiſe in any other action, by the books, in all caſes of 
challenge, oe | | 


In the next place, it will be requiſite to know, where the com- Commond- 
mandment is traver ſable. 22 — 

For which ſee 37 H. 6. 7. where the defendant in treſpaſs did 
plead, that the Sechold was 22 S. and that he by his com- 
mandment did the reſpaſt; and the plaintiff made title by a leaſe 
from a ſtranger, abſque boc, que le defendant enter per command- 
ment J. S. and A per cur. 

And ſee 14 H. 6. and divers other books there vouched in Bro. 
traverſe 32 5. that if the defendant in treſpaſs do juſtify by the 
commandment of the owner, the commandment is traverſable; 
guære tamen. | 

But in all caſes where the other conveys from the ſame perſon, 
the commandment is traverſable. | 

The like, as it ſeems, of qui eftate, if both parties claim from Yui «fare, 
one perſon, as 11 H. 4. 81. 19 H. 6. 56, & 57. 10 Ed. 4. G. ble. 
18 Ed. 4. 10. and 6 Ed. 4. 12. in the title of Traverſe in Brook. | 

But fee. more hereof in the title of qui eftate, where the ſame 
is traverſed, although they do not convey by one perſon. 


And in ſome caſes there are ſeveral traverſes to be taken in one Several tra- 
plea; as, by experience, the defendant in an information, that roma =p 
pleads a LW plea, or is to traverſe an office, ought to confels plea. 
and avoid, or traverſe every of the King's titles alledged. 

And ſee 12 Ed. 4. 14, & rg. that the defendant in 7 
did plead a gift in tail to his father, and gave colour ;. and the 
plaintiff made title by a common. recovery : to which the defend- 
ant did rejoin, that his father, before the recovery made a fe- 
ment, and took an eſtate back again, and then after the recovery, 
and before execution, died; ſans ceo, que le recoveror entra en 
vie ſon pier; et ſans ceo, que ſon pier avoit auter eſtate tempore Three tra- 
brevis ; et ſans ceo, que le recoveror fuit ſeifie prout in replicatione l 
ſpecificat' : et iſſint le recovery feint, &c. and admitted. 7 

And 22 H. 6. 16. one utlaw'd by the name of J. S. of D. Two ta. 
butcher, came in upon the capias utlagatum, and ſaid, that he = ia on 
was demurrant at S. and not at D. and was a hu/bandman, and * 


not a butcher 3 and ſo two traverſes taken. 
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Where a tra- 
verſe may be 
upon a tra- 


verſe. 


WMaxims and Rules ot Reading. 
Tn ſome caſes there ſball be traverſe upon traverſe (a): 
And 9 H. 6. 1,,& 2. and other books, where in a præcipe 


againſt two, one- pleaded nontenure, and the other jorntenancy 


with a ſtranger, and traveried, /ans ceo, que le auter riens avoit ; 
and the plaintiff replied, that the defendants are tenants, as the 
writ. ſuppoſeth, and traverſeth abſque bac, que ve ftranger riehs 


volt. 


(a) It is laid down as a general rule, that there cannot be a traverſe upon a tra- 
verſe; becauſe that in all pleadings, whereupon a traverſe is properly taken, the 
iſſue is cloſed; and therefore a traverſe cannot be taken on a ebert, or a traverſe 
muſt be a material point; and if to the declaration, it deſtroys the plaintiffs action; 
if to the bar, it deſtroys what is ſaid in avoidance of the action; and if to the 
replication, what is ſaid . in avoidance of the bar, and fic de ceteris, and conſequently 
a ſubſequent traverſe will be inſignificant; becauſe when a material traverſe is 
taken, the reſt ſtands eonfeſſed C. Lit. 282. Hob. 104. Helt. 97. 1 Sand. 20, 22. 


| VYaugh. 62. 1 Fon. 216.» Cro Car. 105. 


This rule is thus laid down by my Lord Hobart, that regularly whenſoever a 
traverie is taken, apt and material to the plaintiff's title, the plaintiff is bound to 
it, and cannot for the fame thing leave it, and force the defendant to accept another 
traverſe tendered by him. Hab. 104. | 

But if a man brings an action of treſpaſs for breaking his cloſe on a certain day, 
if the defendant plead a releaſe of actions he ſhall traverſe all treſpaſſes after; if a 
teoffment, he ſhall traverſe all treſpaſſes before; if a licence for once, all before 
and after; and in theſe caſes the plaintiff hath it in his choice to leave the traverſe, 


and traverſe the point of juſtification, ſs, the releaſe, froffment, or licence; or he 


may alledge a treſpaſs before or after, and fo join upon the traverſe offered, which 
is traverſe aſter a traverſe, but yet is not according to the rule, a traverſe upon a 
traverſe to the ſelf-ſame point. 2 H. 4. 2. 12 Ed. 4. 6. 2 R. 3. 9. Hob. 104. 

So if a man brings an action of waſte for felling of trees, and lays that the leſſee 
ſelled and fold them, and the defendant confeſſes that he felled them, but ſaith that 
he beſtowed them in repairing the houſe, ab/juz hoc, that he ſold them; the plaintiff may 
reply, that he let them rot, or any like caſe of waſte, abſue hoc, that he employed 
them in reparation ; and tho? this be a traverſe upon a traverſe, and directly to the 
ſame thing, yet it is out of the above-mentioned rule, becauſe: the traverſe in this 
.caſe was not material; for the plaintiff might have declared of the felling only, 
and the other point was merely ſurpluſage. Hab. 104. 

If aſſault and falſe impriſonment be laid in London, and the defendant pleads a 
ſpecial juſtification in another county, with a traverſe or abſque hoc, &c. the plain- 
tiff may maintain his action, and traverſe the ſpecial matter pans bi by the defend- 
ant, tho? this be a traverſe. upon a traverſe; for as the matter alledged by the de- 
fendant may be falſe, it would be unreaſonable by ſuch falſity to oult the plaintiff 
of the liberty the law gives him, of laying his action in the proper county where 
the cauſe ariſes. Poph. 107. Crolliz. 418. S. C. Paramour v. Verold. Lutw, 1437. 
S. C. cited, and like point adjudged Cre. Elia. 99. S. F. adjudged. 

In treſpaſs the defendant juſtifies his entry by the command of J. S. plaintiff re- 
plies, and ſtews that J. S was ſeiſed in fee, and let unto him at will, and traverſeth 
the command of J. S. the defendant maintains his plea, that J. S. commanded him to 
enter, and that he entered by his command, and traverſeth the leaſe at will ; and 
it being hereupon demurred, it was adjudged for the plaintiff, that the command 
was traverſable, and that therefore the defendant's rejoiader to make a traverſe upon 
a traverſe is not good Crs, Car. 500. Thorn v. Sbcer ing. 


And 


- 


tiff, the plaintiff without making any title may trav 
feoffment or gift, per totam curiam præter Brian; but contrary ig title. 


— Jie & 
And fee 18 Ed. 4. 10. that if the defendant in rep make where the 
title by a GA or gift in tail, and give colour to 9 „ 

© the esel 


in a/tze. 


Yet by Brook, or the Reporter, the law ſeemeth with Brian I 


and for that the defendant is in poſſeſſion, (it ſeems) the plain- 


tiff ſhall be forced to make title againſt him, as well in #reſpaſs. 
as in affize ; quod nota. | 


Next, of the plea of tout temps pril. or ſemper paratus ; Tout tmp 
which is a plea by way of excuſe, or defence, for him that is , What. 
fued for any debt or duty belonging to the plaintiff. 

As in debt upon an obligation, with condition for the pay- 
ment of a leſſer ſum to the obligee ; although the place be 
named in the obligation, yet the obligor, by 7 Edw. 4. 3. is 
bound to plead, tout temps priſt, & tender les deniers in court; 
yea, although the obligee (as it is pleaded there) refuſed the 


„ 


ſame, becauſe part of the ſum contained in the bond. 


Otherwifſe, if the condition be to perform an arbitrement, &c. 
as is 16 H. F Se. 
And yet 7 H. 6. 18. the obligor is not bound to tender at 
another place than where mentioned in the obligation, no more 
than the tenant, who tendered his rent upon the land at the time 
of the diſtreſt. BSE | 

And if a defeaſance to an obligation be for the payment of a 
leſſer ſum, the obligor, according to 33 H. 6.. 3. need not to 
plead, uncore prift. e OL 
And 21 Ed. 4. 42, & 52. if an obligation be with condition. 
for the payment of a leſſer ſum, and the obligor tender, and the 
other refuſe, he ſhall not plead, uncore priſt. 
But 21 H. 6. and other books againſt the ſame, and fo is 
experience at this day. | 
And 21 Ed. 4. 25. the obligor did, in this cafe of payment 
of a leſſer ſum, plead uncore pfiſt, where it is ſaid, that if the 
obligee take iſſue upon the tender, and found againſt him, he 
bath loſt the advantage of the obligation for ever. | 
_ according to this learning is 20 Ed. 4. 1. and other 
ks. e 
But if the condition be to make a feoffment, or to perform an 
arbitrement, or to pay money to a ſtranger, he ſhall not plead 


uncore priſi. 4 
18 The 


88 Maxims and Rules ol ng. 
2 The like 16 H. 7. 7. 11H. 6. 27. & 22 H. 6. 39. of an 
Fer v4in be Vater $65 cy td in e ohits 
Ihe like 19 H. 8. 12. 27 H. 8. 1. and 14 H. 6. 23. where 
to do any collateral act, although to perform covenants, and 
one of the covenants be, to pay his rent; as the ſame book 
27 H. 8. 16. ; ; : | | 


Where tender Then is to be known, here the tender ſhall be made in court, 
gene one and where not. | re 0 5 
where not. Vide 7 H. 4. Bro. tit Arbitrement 12. where the defendant 
in treſpaſs pleaded an arbitrement in bar, to give a piece of cloth, 
and had the fame in court. | 0 
The like 8 H. 6. 25. of money to be paid. | _ 
And yet 21 Ed. 4. 8. in dower, the defendant pleaded, that 
the plaintiff detained a hamper of evidences: to which the plain- 
tiff replied, that ſhe was always ready to deliver the hamper of 
evidences ; by reaſon whereof the had judgment maintenant, and 
yet ſhe had not the hamper in court. | 
And 24 Ed. 3. 31. it the defendant in a writ of ward claim 
nothing, but becauſe of nurture, he ought to have the infant in 
court. | | 
And ſo is 24 Ed. 3. although the infant be ſick. | 
And yet Fitz. 8 Ed. 3. he found mainprize to have the infant 
in court. | 
And 6. Ed. 4. 11. the defendant in detinue of corn did plead, 
tout temps & uncore eſt, without having the corn in court; and 
the plaintiff replied, that (ſuch a day) he required the ſame, 
and the other refuſed to pay ; and iſſue thereupon. 


Uncere pri. Then, in what other caſe a man ſhall plead, uncore priſi. 
in what other. As 14 H. 7. 32. and 15 ay 1. in a writ of annuity, which 
pleaded, Was granted until the plaintiff was promoted to a benefice : if 
the defendant do plead a fender hanging the writ, he ought not 
to tender the arrerages alſo, becauſe the plaintiff ſhall have debt 
lor the ſame. 1 | 
And 33 H. 6. 26. the garniſhee in detinue did plead, that the 
goods were delivered to the defendant upon this condition, that 
if the garniſbee did perform the arbitrement of J. S. then he 
ſhould have them; and that if J. S. did arbitrate, he ſhould pay 
to the plaintiff forty ſhillings, which. he did tender, and need 
not plead, uncore priſt; for that the money was not in demand 
in that action. | 12 
n 


_ Of Special Jllues. | | 
And upon that reaſon is 7 H. 4. 3. that if the defendant in 
treſpaſs of goods make a ſufficient juſtification, although he confeſs 
a detainer, yet he need not plead, wncore prift. 


And by the book of 1 R. 3. 1. in debt upon a fingle bill, or 


obligation, by the way, the defendant may plead, that he was, 
and yet is, ready to pay, if the plaintiff would have delivered 
him an acquittance : by which it ſhould ſeem, that the plaintiff 
in that Kt. ought to offer an acguittance, as he is to demand rent 
that is payable on the ground; guere inde. | 

In which ſaid caſe, and 21 Ed. 3. which are abridged by 
Fitzherbert, in his title of Verdict 13. if the defendant fender 
parcel, the payments being ſeveral; as rents at ſeveral feaſts, and 
the like: there, if the defendant, upon the demand of the plain- 
tiff, or otherwiſe, where he is bound to tender, without demand, 
do offer parcel, the plaintiff is bound to receive the ſame, and 
the defendant may plead it, as it ſeems, to the whole. 

The like in detinue of ſeveral parcels ; (but otherwiſe of an 
entire ſum, or parcel) where in the ſaid book of 1 R. 3. it's ſaid, 
that if the plaintiff in det inue of ſeveral parcels lay an entire value, 
as he may, then if the defendant can plead, tout temps proift, of 
any parcel, (or, according to ſome, do, before verdicl, offer any 
parcel in court) the plaintiff is at a miſchief, touching his reco- 
very of the value of the reſt, becauſe he hath not laid ſeveral 
values: but if in that caſe there be a verdi#, then is the ſum of 
the value made a thing entire, whereof the plaintiff is not bound 
to receive part without the whole (a). 


(a) Every requiſite, which was in the particular caſe neceſſary to the validity of 
a tender, muſt in pleading ſuch tender be ſhewn to have been complied with; elſe 
the plea, for want of ſhewing that the party had done all that was in his power, to 
pay 4 debt or perform the duty, is not good. Salt. 624. Lancaſbire and Killing- 
worth, | 

A plea of tehder at the day was held to be bad, becauſe it was not alledged that 
the tender was made at the uttermoſt convenient time of the day before the ſun ſer. 
Cre. Jac. 4. 23. Furſer and Proud. Salk. 624. - 

In coveyant, for- money due upon a contract for transferring ſtock, the plaintiff 
alledged, that he was ready at the day and place, and offered to transfer it. This 
declaration was held to be inſufficient, for want of ſhewing the tender to have been 
made, at the uttermoſt convenient time of the day that the ſtock could have been 
2 12 Med. 531. Lancaſhire and Tilling worth. Salk. 624. Ld. Raym. 688. 

tr. 777, 833. 
| 27 bt —__ the defendant pleaded, that.at the day, on which the rent became 
due, he was ready to pay it. This plea was held to be ill, becauſe it was not al- 
ledged, that he offered to pay the rent; for it is thevtender, and the not bein 
' Yo which is travetſable. 3 Lev. 104. Cole and alten. 2 Lev. 209. 42 4% 
353+ Ney. 74+ | 


N | I 


n = 
r 


— 


e 9 52 r he ——— * — —4 5. 
* » % — 2/9. age 
n 4 — 


_ — — — —— 
5 . hore — — oea 3 * 


n 


eg 4 
r * 


— * x 


— 


"Dy. rs arne 3 
Ke 


* 50 
7 9 Fw . 
4 A 


— * 1 
8 «a 
— *, - 
5 r 
N 8 


2 Bing e r 
. £ 


_ EE OB ewe en 


90 
Efepel. or 


sun fleas 


Vt 


Maxims and Rules of Pleading. 
But of this plea of tout temps priſt, the defendant may be 
hne 778 : 1 
As if he imparl, by the book of 5 Ed. 4. 141. which was 
in dower. | | 7 8155 
Otherwiſe, if in debt he came in upon the d;ireſs, as is 7 H. 4. 
9. becauſe it may be he was nient ſummon by the ſheriff. 
Otherwiſe in annuity, 2 H. 4. 3. and 14 H. 6. 3, & 4. after 
an eſſoin in dower, becauſe it may be laid by an eftranger, the 


defendant ſhall plead, tout temps priſt. 
And ſo is 7 H. 6.7, & 17. | 


If the party, to whom a tender ought to have been made, was preſent at the 
time of tendering, or if it does not appear from the pleadings that he was abſent, 
it muſt be averred that there was a refuſal; for the refuſal, as well as the tender, 
is traverſable. Sid. 13. 2 Lev. 23. 2 Ventr. 109, Salk. 623. 12 Med. 530. Ld. 
Raym. 687, 964. | 

An agreement was, that the plaintiff ſhould build a houſe for the defendant ; and 
that the defendant ſhould pay the plaintiff a ſum of money for his labour in ſuch 
building. In an action for the money, the plaintiff averred, that he had made a 
tender of building the houſe ; but he did not aver, that the defendant had refuſed 
to ſuffer him to build it. It was held, that this declaration was inſuficient, for. 
want of ſhewing a refuſal by the defendant, 2 Saund. 352. Peters and Opie. 

A. promiſed to pay B. a ſum of money at a day and place certain; and B. pro- 
miſed to ſurrender, upon the payment thereof, a certain leaſe to A. in Tae 
brought by A. he ayerred, that he had tendered the money at the day and place, 
and that B. had not ſurrendered the leaſe, All the court held, that this allegation 
of the tender was ill; for it is not enough for A. to ſay guad obtulit : but he ought 
to have ſaid further, that the defendant did not come to receive the money, or that 
he refuſed to receive it. Cro. Eliz. 889. Lea and _—_ 

But, if the party, to whom the tender ought to have been made at a place certain, 
was not preſent when the tender was made, it is ſufficient to alledge, that the ten- 
der was made at the place, and that the party did not come to receive the thing 
tendered, Ld. _ 687. Lancaſhire and Killingworth. Cro. Eliz. 755. Salt. 623. 

12 Mod 530. 12 Nad. 531. Cro. Eliz. 73. Cro. Ja. 423. | 

But it ſeems to be now ſettled, that it is ſufficient to aver, that the party did not 
come to the place to receive the thing tendered ; for, if any one lawfully authorized 
to receive it had come, it had been the ſame thing as if the party had himſelf come : 
but it ſhall never be intended, that any one did come on his behalf, unleſs this is 
ſhewn. Cre. Eliz. 755. Huiſh and Phillips. Cro. you 14. 12 Mod. 5731. | 

If the debt or duty is diſcharged by a tender and refuſal, a plea of tender _ 
to conclude with praying judgment of the action; for, by the tender and refuſal, 
the action is in ſuch caſes harred for ever, 1 If. =_ 9 Rep. 79. Bro. Tout temps 
pris. pl. 1. pl. 2. pl. 21. pl. 31. 2 Noll. Abr. 523. Cro. Eliz. 787. Carth. 143. 

But, if wy the damages are diſcharged by a tender and refuſal, a plea of dender 
ought to conclude with praying judgment of the damages : becauſe the tender and' 
refuſal are, in ſuch caſes, only a bar of the damages. Ld. Rm 254. 1 fl. 207. 
Bro. Tout temps priſt. pl. 24. pl. 31. 2 Roll. Abr. 523. Salk. 623. Carth. 143. 

Wherever the debt or duty ariſes at the time of the contract, and is not diſcharged 
by a tender or refuſal, it is not enough for' the party, wie pleads this tender, to 
Soul a tender and refuſal, and wncore prift, but he muſt alſo plead tout temps prift. 

Salt. 622, 623. 12 Mod. 152. Ld, Raym. 254. Comb, 444+ Carth, 413+ 


ls 


And by 2 H. 4. 7. if the tenant in dawer came in the firſt day, 
and pleaded font temps priſt; the demandant cannot reply, that 
before ſhe demanded. dower in the country, bgcauſe the writ 
atfirms the tenant's title; guad nota. 


Then is to be conſidered, the plea of de fon tort demeſn, that Of the plea, 
upon many juſtifications, the plaintiff is to anſwer to the matter 4 % tore 
of the defendant's plea: efpecially, and not to traverſe generally, 928 
de fon tort demeſn ſans tiel cauſe, ; . 

As 16 H. 7. 3. where the defendant in zre/paſs doth juſtify, 
as by commandment, licence, or delivery of the plaintiff, 

And ſo is alſo 12 Ed. 4. 11, and 20 Ed. 4. 4. And ſo is 
9 Ed. 4.4 

The like by Brian and Townſend, 2 H. 7. 3. where the de- 
fendant in falſe impriſonment doth juſtify by reaſon of, a robbery, 
and that the common vaice and fame went upon the plaintiff. 

The like, as it ſeems by the ſame book, 20 Ed. 4. where the 
defendant doth -juftify by reaſon of a matter in law, and to ſee 
if wat were done; or, to enter a tavern 10 drink. | 

And by 33 H. 6. 41. and 14 H. 4. 31. the defendant in re, 
paſs did juſtify, for that the anceſtor of the plaintiff held of his 
maſter by &nights ſervice, and that by the commandment of his 


bnlebitatus aſſumpſit for goods ſold and delivered, the defendant pleaded a tender 
of the money before the action was brought, and that he is yet ready to pay the 
ſame. It. was objected, that as the money became due upon the delivery of the 
goods, the defendant ought to have pleaded, that he has been at all times from the 

time of ſuch delivery, and yet is, ready to pay the ſame. Per Cur. This is a ma- 
terial objection ; for it may have been, that the money was demanded by the plaia- 4 
tiff before the tender, and then he has a good cauſe of action. 12 Med. 81. I} bit- 
lock and Squire. | 

If a defendant has pleaded tout temps priſt, the plaintiff may reply a demand, 
between the time of the contract and the tender, and ſhew the time 4 making it; 
for he was not bound to alledge ſuch hegjal demand in his declaration. Ld. + How 
254. Giles and Hertts. Salk. 623. 12 Med. 153. 

A defendant, who had been returned nihil, came at the copias, and pleaded torr 
temps priſt. It was held, that as it appeared, from the return gibi, that he had 
not conuſance of the original, this plea was good: but if he had had conuſance of 
the original, he would, becauſe he did not plead in/flaxter, have been eſtopped to 
plead rout temps priftl. Bre. Touts temps prift. pl. 30. 

This plea may be alſo pleaded after an eſſoign caſt; for, although this is a kind 
of imparlance, yet as the eſſoign might have caſt by a-ſtranger, it is not clear 
that the party had conuſance of the writ, 1 /. 131. Bre. Tout temps pri, pl. 20. 
d. 36. 2 Roll. Abr. 523, 

But the plea tent temps prift cannot be pleaded after a general imp:rlance, Bro. 
Tout temps prift, pl. 27. Salk. 622. 12 Mad. 8, 72, 84, 354. Freem. 205. 
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92 Marims and Nuüles of Pleading. 
maſter he ſeiſed the plaintiff; here the plaintiff is to traverſe the 
commandment. | | n 
And fo is alſo 14 H. 4. 32. in the caſe of an apprentice. 
And ſo 44 Fd. 3. 18. where the plaintiff pleaded a grant. 
And 38 Ed. 3. 3. the defendant in a replevin did juſtify by 
reaſon of an execution upon a recovery in a court baron, and de 
« ſon tort demeſn general, no plea. | 
And fo is 33 H. 6. 29. if the defendant do juſtify by the 
King's patent, becauſe a matter of record. 
The like ro H. 6. 3. where the defendant in treſpaſs did jul- 
tify, to make replevia by a warrant of the ſherift; or came in 
aid of the ſervant that had a warrant to arreſt the plaintiff, as is 
8 4. D. 

The like 2 H. 5. 1. where the defendant in a replevin doth 
make conuſance, as bailiff to A. x 

And ſo 28 Ed. 3. 98. if the defendant do juſtify the taking 
of goods by the commandment of A. to whom the plaintiff is 

villain. 

And fo 16 Ed. 4. 4. where the defendant in 7reþaſs doth juſ- 
tify for di/ms, ſevered from the nine parts. 

And 28 H. 6. 9. the defendant did juſtify in freſpaſs by reaſon 
of a way, and the plaintiff replied, de ſon tort demeſn, abſque hoo, 
que le defendant & ſes aunceſtors ount uſe q aver tiel chymin, &c. 

Notwithſtanding ſee this title in Brook, in many of theſe caſes, 
the iſſue of de /on tort demeſn ſans tiel cauſe, ſufficient ; and 
eſpecially where the defendant doth himſelf make no title, but 
as ſervant, or doth come in aid of the ſheriff, or the like ; and 
in all caſes aH le agony; 4, or, where the ſheriff maketh a 
warrant to his ſervant ; or, for ſuſpicion of fehbny, or the like. 

And as 5 H. 7. g. where the defendant doth juſtify by cuſtom 
of faldage. | 

Or 9 Ed. 4. 22. where the defendant in ?re/ſpaſs juſtified for 
oreck ; and in many other caſes where the defendant doth juſtify 


by matter in ait, the ſame general replication, de ſon tort demeſu, 
hath been admitted, | | 
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Bee of ate, Next, of the plea of que ęſtate, which ſignifies verbatim, 
— which eſtate, or the ſame eſtate ; and is a plea, whereby a man 
entitling another to land, &c. ſaith, bat the ſame eſtate bimſelf 

had, he had from bim. | 
As in a quare impedit the plaintiff alledgeth, that ſuch four 
perſons were ſeiſed. of lands, whereunto the advoreſon in queſtion 
was 


3 — —ů then cnt. og 


Ok Special Jlues. 

was appendant, in fee, and preſented to the church; and that 
afterwards the church became void, que effate—, that is, 201 
ellate of the ſaid four perſons he hath now during the vacation, 
by virtue whereof he preſented, &c. Vide Bro. 175. Tit. Que 
Eftate, & Co. 1 Inſt. 121. 

And ſee alſo 2 H. 6. 10. where holden, that the plaintiff in 
his declaration, or title, ſhall not convey to himſelf by a gue 
ate. 

9 in a replevin after avowry; for after avowry, the 
defendant is become actor. | 

And ſo is 3 H. 6. 28. and accordingly are divers books in 
Brook, in this title que eſtate. 

And Mich. 1 & 2 Mar. Dyer 172. 

And yet, as appears in the ſame title, 2 H. 4. 13. and other 
caſes there, that where the defendant by his bar doth admit the 
plaintiff tenant to the land, there the plaintiff in his replication, 
conveying to himſelf title to the ſame, may do ir by a gue 
eſtate. | | 
* by the book 3 H. 6. 11. 22 H. 6. 34. and divers other 
books in this title in Brook, the avowant may in his avowry con- 

vey to the plaintiff an eſtate in the tenancy by a — eftate, 
becauſe he is a ſtranger to his title, which feemeth reaſon. 

And it appears by the ſame book in Dyer, fol. 172. that a 
term cannot be conveyed in pleading (be the party actor, or 
otherwiſe) by a gue eftate. 

And to that intent is 7 Ed. 3. Brook in this title 31. be the 
ſame a term, or eſtate for life, or in tail. 

And yet there 38 A/. 4. the defendant in an afize did convey 
from T. by ſtatute, by a gue eſtate. 

And ſee 5 H. 7. 39. 40 A. 28. 15 Ed. 4. 16. and 2 H. 4. 

20. of tenant in tail, eſpecially if the party be to aver his life. 

And ſee in this title Bro. 12 Ed. 3. that the tenant may rebut 
by reaſon of a warranty by a que eſtate ; but not be vouched. 

And ſee 22 H. 6. 13. and 26 A. 8. But 10 Aj. 5. to the 
contrary, 

And ſee alſo the books 11 H. 4. 81. 37 H. 6. * and 1 Ed. 6. 
in this title 4. that a que eftate is not to be alledged in any of 
the mean conveyances, but to the tenant himſelf, without ſhew- _ 
ing coment, notwithſtanding the ſame hath been ſuffered. _—_— 

And it 5 alſo, that in pleading a * eftate, the party 
by whom ſuch eſtate is conveyed, muſt be ſhewed in pleading, 


to have a good eftate ; as by recovery, feaffment, or releaſe, or the 
> 
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— Maxims and Rules of Pleading. 


like; and not ſufficient to ſay, that A. was ſeiſed, whoſe eftate 
the defendant hath. - | 

And ſo is 7 Ed. 4. 26. and 9 H. 7. 14. My 

Vide 21 Ed. 4. 21. that tenant in dower coming in by law, 
conveyed her eſtate by a gue eſtate. KEE 

And ſo, 6 Ed. 4. 12. although he came to the land by diſeiſin. 

And ſo ſeems 31 H. 8. Bro. 48. if he recover the ſame; but 
againſt that is the book of 39 H. 6. 


. Cleſeingran. And it appears alſo, that a thing that lieth in grant, cannot be 


made title ta by que eſtate, although of bar. 

And fo 11 . 89. of an 3 0 | 

And ſo 24 Ed. 3.22. and 31 Af. and 12 H. 7. 16, & 18. of 
a rent or common ; except it be incident to ſome thing that may 
paſs without deed, unleſs he ſhew a deed to maintain his pre- 
ſcription. i 


Not traverſ- And although in many caſes it be ſufficient title; yet, as it ſeems 


og 6 Ed. 4. 12. is never traverſable, but where both parties claim 


caſes, by one 2 4 
And yet ſee 19 H. 6. 56. and 11 H. 4. 81. where the que eftate 
traverſed, although the party that did rate the fraverſe did not 
claim by the ſame perſon. | 1 
And ſee in that title 6 Ed. 4. 12. and 18 Ed. 4. 29. that where 
the defendant doth give to the plaintiff title by a que effate, there 
the ſame is traverſable by the plaintiff. 

Double plea, Next in order, we ſhall ſay ſomething of double ples. 

, A double plea is that, wherein the * e. alledgeth for hity- 
ſelf two ſeveral matters in bar of the plaintiff's action, whereo 
either is ſuthcient to effect his deſire, which ſhall not be admitted 
for a plea. | 

As, if a man alledge ſeveral matters, the one nothing depend- 
ing upon the other, the p/za is accounted double, and not ad- 
mittable; but if they be mutually depending each upon the 
other, then it ſhall.be accounted fngle. ER 

And touching double pleas, ſee thereof the faid title in Brookt's 
Abridgment; as namely, where one anſwer will make an end of 
all, as ne dona pas, and the like, there no doubleneſs ; or if the 
defendant plead divers matters, and rely upon one of them; or 
do thew in his pleading divers matters of inducement, or of fuſe 
picion; or doth alledge 740. preſentments in a guare impedit, the 
one in the guardian or particular tenant, and the other in the 
party himſelf. | And 

I 


At Spectal Jllues. 3 
And 40 Ed. 3. 11. divers matters alledged to ouſt the conu- 
ance. * | | 
a 11 H. 6. 10. to prove a maintenance, the party may ſhew divers 
matters. | 


And ibid. 11. that appendancy and preſeription is double. 
But 13 H. 8. o contra. | 


And by divers books, a leaſe and releaſe double. 85 
And where one bindeth himſelf in 101. in the indenture, to 


perform divers covenants (a), the plaintiff can declare but upon 


the breach of one, if he demand the 101. | 


(a) Before the ſtat, 8 & g Hil. 3. e. 11. ſect. 8. a plaintiff could only aſſign one 


breach upon a bond or indenture, where the covenants or agreements were to be 
performed at different times, or the monies paid by inſtalments ; and if the defendant 
had only paid part of the debt, yet the * was taken for the whole penalty, 
and ſtood as a ſecurity for the reh. 


liberty, in an action upon bond or penal ſum for non - performance of covenants, to 


aſſign as many breaches as he thinks fit, and directs damages and coſts on all proved, . 


and judgment thereon, Then it provides, that if after judgment and before execu- 


ue of the demand; which often brought defendants + 
into equity: to prevent which, this ſtatute was made; which gives the plaintiff 


tion, the defendant ſhall pay into court all the damages and coſts, a ſtay of execution + 


ſhall be entered; or if after execution, the plaintiff ſhall be fully paid all the 


damages, coſts, and charges, the- defendant ſhall be diſch of the execution. 


But yet, in each caſe, ſuch judgment ſhall remain 2s a further ſecurity againſt 
further breaches; and the plaintiff may have a fcire facias upon it, ſuggeſting other 
- breaches ; whereupon there ſhall be the like proceedings as at firſt; and on payment 


or ſatisfaction (as beſore) proceedings ſhall be again ſtayed, and ſo totirs gquotter, - 


and the defendant ſhall. be diſcharged out of execution as aforeſaid. 2 Bur. Rep. 
824, 82 | 


The Now act of 8 & 9 Wil. 3. e. 11. (intituled « An ad; for the better preventing 
ſrivolous and vexatious”) ſect. 8. provides ©* that in all actions, in any of ha 
«« Majeſty's courts of record, upon any bond or bonds, or on any penal ſum, for - 


- 


„ non-performance of any covenants or agreements in any indenture, deed, or 


„ writing contained, the plaintiff or plaintiff may affign as many breaches as he or 


they ſhall think fit; and the jury ſhall aſſeſs damages and cofts on ſo many of 
them as the plaintiff ſhall prove to have been broken; and the like judgment ſhall - 


be entered on ſuch verdict, as had been uſually done in ſuch like actions.” Then 
there is a ſuitable proviſion for ſuggeſting ſeveral breaches, where the Judgment 
paſſes by default, conſeſſion or on demurrer. Then the act provides, that it after 
judgment and before execution executed, the defendant ſhall pay into court all 
the damages and coſts on the ſeveral breaches aſſigned and found, a ſtay of ex- 
«« ecution on the judgment ſhall be entered upon record: or if, by reaſon of any 
« execution executed, the plaintiff ſhall be fully paid and ſatisfied all ſuch damag 
and coſts, and the charges of ſuch execution, then the body, lands, or goods © 
„the defendant ſhall be diſcharged of ſuch execution z which ſhall likewiſe be 
entered upon record. But yet, in each caſe, the judgment ſhall remain-as a 
further ſecurity to anſwer damages to the plaintift for ſuture breaches ; upon 
* which, the plaintiff may have a "ts facias on the judgment, ſuggeſting other 
« breaches; RE there ſhall be the like proceeding as was in the action of 


- 


debt upon the bond, for aſſeſſing damages on ſuch breaches ; and on payment 

or latisfaction, as before, of ſuch future dam ges, colts and 18 ＋ 
1 1. 
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Divers pleas, 
and one goes 
to the whole. 


Maxims and Rules of Pleading, 

Otherwiſe, if he bring an action upon the covenants, as appe a r 
by 11 Ed. 4. 10. | | 
And by H. 7. 23. one pleads, that he was ſeiſed, until by the 
other difſeiſed ; againſt a 555 he did recover, and fot double, 
becauſe the one is conveyance to the other, 

And by 5 H. 7. 36. where one cannot come to the one plea 
without the other, there no doubleneſs, as ſeiſin and ſeoffment, and 
the like. 

And 4 HH. 7. 17. and 1 H. 7. 14. 

And by 5 H. 7. 1. non dederunt arbitrium in ſeriptis, double. 
And by 21 H. 7. 10. a collateral waranty and aſſets, double; 
and the like. . | 4 II 

Whereof ſee more at large in this title of Double Plea, in Brook 
and Fitzherbert ; and in Partridge and Strange's caſe in Plowaen's 
Com. and in that caſe in Dyer, that barganizaſſet and conceſſiſſet, 
not double, becauſe words of one ſignification. | 

And accordingly alſo 35 H. 6. » 


Then ought to be known, how dne ſhall have divers pleas, when 
one of them ſhall go to the whole. | | 

And therefore, firſt, ſee 1 Ed. 4. 26. in an affze of the office 
of clerk of the crown, brought by two perſons, where the defendant 
pleaded to one of the plaintiffs, - that he was an alien, and to the 
other nul tiel office, becauſe the laſt went to the whole; it was 
holden to be double. 

And yet 37 H. 6. 30. the defendant pleaded a fine to the 
e did conclude to the moiety, and fo for the other moiety, 
and good. 
And eodem anno 38. the defendant did juſtify to the third 
2 for one cauſe, and to the other two parts by another 
caule. 1 

And Mich. 13 & 14 Eliz, Dyer zog. the defendant in treſpaſs 
of trees may plead as to the cutting, not guilty; and as to the 
taking, he may plead a gift of them. 

And ſo 33 H. 6. 12. and 48 Ed. 3. 18. in debt againſt an 
executor, the defendant did plead to part and acguittance, and to 
the reſt, 225 adminiſtravit. 

And ſo is 28 Ed. 3. 91. 


« ſaid, all further proceedings ſhall be again ſtayed; and fo, f9:izs quoties ; and 


«+ the defendant his body, lands, or goods, ſhall be diſcharged out of execution as 
« afose ſaid.“ 


See 


97 
See more 1 this ſp pecial ile, 05 l va al tout, N 
in Brook, Where this difference is Dolden, re if x perſon pleads 
_ divers pleat, aid the one of chem goeth" to the whole ui, or 
ation, that only 1 ſhall be received; Re 1 ee 0 0 eie 
"A Abe foot KI ere ar tang | 
vd ver "a ers in yen e 
y perſonal nion, at one of them by to the «at ye ok beagle — 348 
al be firſt tried, and the reſt of" t | defendants ſhall have ade 
va thereof," Way & 1094030 200,81 N- Kd bo, 
WI ere alſo a aigerenee is taken betwechn hie Kind f dach 
and à Yonble' plea ; and touching t this, any perſon maya the 
ſame to che cdurt, as amicus Furie 3 and, the e none bur! he 


eſt tried. 


pa ry 311 Ws lil 5M NID +» -\ RJ > b. 
And he ws boo 1 6. in mar title- 4 hich % 4A BIR 
difference; ef * two defendants in u real action, and 


they plead —— to the . and one · Of their pleas poeth to 
a che See o baſtardy, and the ike; the other ſhall have no 
advantage: but otherwiſe, if one of theim doch plead 40 the drift, 
the ſame ſhall. be cl. tried, and the other ſhdll have advantage 
6636124 id co gu lack 178119} au 8 *. v2 wi. 
— in Pere W ur 08 the RG1woun .. 
But if there but one defendant either in real or per 4 
actions, and he p eads I ens to the ri or ad ion, and one 


of them goeth 10 the whole, that which 12 the wool hall 
only be taken ( 9. ob e $iwg22d bob 
„And accordingiy ſeems 37 H 6. 777 91, eats 1 1113, aon m 
Od 31130. 249378 © wt 4 + 'S 


"Then ſhall'be themed, ler the ps tl, without Joowrng 77 Morfrans W 
— deed, or recor l. n 1 
Firſt, it appears 20 H. 7. 6. chat he which inranger to the 
atent and deed, and claimeth nothing by the ſame, or by him that 
— right, Mali not ſhew eos N id {ome quien 1 Why 180 
if the termor of a common hall. 
191005 455 


©) Deſerdunt meaning 3 8 8 A, not guilt 
10 not guilty Skin ſix . the former þ Lich iſſue tg, 
and found for the plaintiff, with damages; on the latter, there is à demurrer, 
joinder in demurter, argument Wabtecgaehs el che the! trlal, and judgment ſor the de- 
fendant. It was reſolved, that 4 plaintiffs upon the Whole, has no cauſe of 
action; therefore, he can nejther have Jace ent for him, nor coſts ; and conſe- 
quently the judgment muſt be 2 the de z and e defendant muſt have coſts 
of the demurrer ; but upon the trial no coſts on either hide. The former plea is not 
neceſlarily implied in the Jatter'; for the plaintiff might, in the courſe of ing. 
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Warimz aud Ates of pleading. Rats 

And 29 AF. 21. ſeems, that. be that deriveth but a particular 
eſtate ſhall not. But 14 He 4- he that deriyeth any intereſt, be it 
particular, or otherwiſe, b Pl commandment ſhall new. 

And 21 Ed. 4. 50. a ſervant that juſtifieth a diſtreſs for hie 
maſter, ſhall ſhe w — deed; but otherwiſe of an incumbent that 
pleadeth a grant of prochein avoidance to his patron, becauſe he 
claimeth only the jncumbency and not the patronage. 

And 9 H. 7. 13. one brought a quare impedit, and counted, | 
that A. was ſeiſed, and did grant proxmam advocationem to B. 
and after did grant to C. who granted the ſame to him; and the 
queſtion was, NG be ould bew the deed made to B.? 

And 42 A,. 2. one ſhall plead a wi without mewing, becauſe 

it appertains not to him. 

And 22 A. Sa. the as hall bew ihe patent. 
But _ H. 8. Dyer 29. not. 

9 Ed. 3. 37. the grantee of procheen ns, was not 
2 to ſhew a compoſition, which hape to be his grantor's 
title, becauſe he had not his whole eſtate. 

But 22 H. 6. 42. the ſervant ſhall; but e of the ſervant 
of a collector that diſtrained for à tax, becauſe an act of Sanne 
is the principal matter of his title. 

And 7 H. 6. 1. he that prays to be received | reaſon of a re- 
mainder; or a woman that demandeth dower of rent, ſhall not 
ſhew the deed, becauſe it doth not belong to them. Ph 

And upon this reaſon ſee the books 38 Ed. 3. 37. 14 H. 62 30. 
11 H. 4. 83. and divers other books, hat ere the deed doth 
appertain to him, there he ſhall not be forced to ſhew the ſame. 

And ſo 35 H. 6. 31, & 32. where his authority is determined, 
and the patent doth reer ne to another r as qe oa 
8 711 14 70 

And this leatni is approved of in Plowden, in the caſe of feeond 
deliverance, brought by Throgmorton_agaiaſt..Tracey, where one 
pleaded a leaſe by a corparation, to begin after another was de- 
termined ; where holden, ' that the firſt leaſe need not be ſhewed 
for three reaſahs: don | 

Firſt, | becauſe; it did not belong to him. 

Secondly, becauſe that eſtate — determined. And, 

Thirdly, becauſe the defendant's eſtate was executed. 


And further, touching thelrarning i in this point, ſee Dyer, "4 


28 H. 8. fol. 29. left doubtful, —— a particular grantee ſhall 
ſhew the main grant. * 


7 : 


And 
2 


glues. : 
And ia.” 30 0 K. 8. {IM hate — ; and therefore learn 
what the le in arbat 260"" + * 
And ſome yn, take a x ny = one deriveth himſelf 
an merit to the Whole in part of the thing, t there he ſhall they ; | 
but if hut to part of the eſtate, 1 then not. 
1 301: 
Next, where the eftate is apy there ANY not the deed, for 
the moſt rt, to be ſhowed. 2 v4.8 
And firſt; 15 Ed. 4. 16. if ons eotivey a poſſeſſian executed in 
himſelf b the grantee of a reverſion and attornemnt, there he 
need not ſhe the deed. Otherwiſe to a rent, or to land i in re- 
mainder by grant of a corporation. 
But the = in tail of! a rent A rag nd ſhall have a Le! in 
the diſcender. © 
And by 11 H. 4. 39. 420 14 42: 4. "yy bende be over 
executed, the iſſue in en may have a Jormedon, as of a pift in 
poſſeſſion. 
rr; in a formedon in remainder, the Und muſt be ſhewed. 
d ſo. 1 EI 18 H. 8. 4+ and 34 257 ; g's 
t 19. 12. er. 277 io qu i read upon a gift 
to Is, es in tail, ho den. chat he need not ſhew the 400 fer — 
cauſes: one, becauſe the eſtate may be made without deed; and 
r DEED oy 2 | deed ſhall 
erefore & 2 Mar, Dyer. 174. a to a dee 
plead-a grant without ſaying. that it — dy d 1 
And 55 Dyer a8 H. 8. ag. tenants. in common, making 
1 to preſent hy turns, When it is once executed, the ou 
thereof need not after to be ſhewed ; quad, nota. 


eſtate is exe= 
cuted. 


The like law, as it ſeems of executors and adminiſtrators, Executors 
touching. the ſhewip 1 Le the will ; where.the difference is, that — admini- 


being defendant, or bringing an action of his own poſſeſſion, he 
ſhall not de compelled 40 ſhew the will, or letters of adminiſtra- 
tion. 

And ſo is 21 H. 6. 23. 19 Ed. 4. 1. 16 Ed. 4. 1. and divers 
other books, although Se plex be Fae to the writ, as that he is 
yrs ceo" 15 1 Wen AP P 

But 42 3˙ 4708 3.31. an H. 41, in treſpa 
bonis aſportat % vita teſtatoris, 5 mat cer the will. K | 

And ſo is 6 E. 4. 1. and 16 Ed. 4 

But by 19 H. 6. he need not — ie; in another term. 

And this difference of plaintiff and defendant is confirmed in 


Nn 8 Come4n ee 945 Fax's ea: 
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Vouchee. 


Aon fur 
recore, 


Jude I Jo 
Sapim nd K vies 55 ing. 
Nett we ſhall hee, 5 the del Gall be foreed to hw @ 


ie. . 2.3 
„And e firſt by, 75 58. be 9015 AY 58 Tree, 


ſhall not only ſhew the firſt deed ceds 
alſo ; and to that intent is 3 H. 6 6 and = ks in this le 


in . 5% Yor 03", 436 SORE 
But he may rebut by the firſt deed, Quere Zamen. | 


Fo g H. y. 13 & 14. ſeems, that he, need not. hew, the 0 


of aſſignment upon voucher. 
And ge 4 d, g. 5- chat the tenant in, ee youching, the 


heir of full age, yet ought to ſhew a decd.;, quod nota. 
But yet ſee 50 Ed. 3. 25. that in the ſame caſe, or in any 


other, as it ſeems, he that doth vouch one, unleſs he do 
alſo that the parol may demur for Pena. fe not by 0 thei 
any dced tot demandant. 97 py (001 FT u uli 24. 


For which ſae more at large i in Brook 46d F ae Abg. | 
ments, in the title 1 3 * 64 * 
nd 10 H. 7, 21, he that voucheth as a ignee of t e reverſion, 
1 to ſave the 4 000 For ſhew Y t W 2 contra, and vouched 


divers book 8, 5031 20 „ „„ 4 FITC) ono 


5 then, how un ation may be 1 __ induc Me wing. 
It appears 9 Ed. 4. 5 H. 7. and 32 H. 6. in Brook, hoe titulo 


I 58 & 159. be the action in the ſame court, or another, the 
party that brings tlie action ſhall not be "enforced to ſhew' the 
ſamè: but if the record be in the fame coutt unremoved by error, 
or otherwiſe, the defendant may demand cyer of the ſame, and 
ſhall have it; but if otherwiſe, he is bound to take conuſance 
thereof, and to plead nul tiel record, and Nr the record it- 
ſelf ſhall be ſent down by mittimus. 

And ſo is 39 H. 6. 4. but by that book it fufficeth if the tenor 
of the record be certified. 

And 7 H. 6. 18. one brought debt in the Common Pleas, upon 
damages recovered in treſpaſs at York, in a court of = b 
containing the tenour of the ſaid record | in his count, and how it 
came into the Chantery, and thither by mit timus; and yet the de- 


fendant did plead, nul tiel record, quod nota. 


But touching this point further, Bo the record ſhall be certifi- 
ed (a), and where the. tenaur of the record will ſerve, or 

(a) On a recovery in C. B. being put in iſſue on au] tie] record, the proper and 
neceſſary method and courſe of practice is, to iſſue a Certiorari, and have po 


Ot Special Ines. 
not, ſee Dies 8 Eliz. 250. 6 Eliz. 227. 3 Blix 187, 188. 
and otherwiſe there. 


Then it appears, that although * one have not the deed, yet if 
it appear of record in the ſame court, pleaded by another at that 


time, he ſhall have advantage of it. 
As 40 Af. de. in an affize againſt two, the one having a 


waranty to bar 


the ſame, yet the other took advantage thereof. 


As by Littleton, in his chapter of eftates upon condition go & 91. 
if a deed be once pleaded, L other may ſhew, that in the ſame 


there is a condition, &c. 


And 24 Ed. 3. 73. the defendant pleaded a releaſe,” which the 
3 did deny, and after was nonſuit : and in another action 


rought in the ſame court, the defendant did plead the ſame 
again, without ſhewing as a deed Err remaining in the: 


court. 
And by 21 Ed. 4. 48 & 49. if a man plead /etters patents re- 


maining of record in the ſaid court, he ſhall not ſhew them; and 


ſo ſaid to be the uſe of the Exchequer. 
And 1 Eliz. in Dyer 17. a leaſe of a_ biſho incolled in the 


Chancery, pleaded without ſnewing, and it ſeems ill by that book. 


tified : and the. court. refuſed: to order the officer of C. B. to abend in B. R. with ; 


the record, 2 Bur, _ Trin, 33 & 34 Geo; 2. 


C HAP. 


e plaintiff, pleaded the ſame for his part; and 
although he would not ſuffer his companion to help himſelf by ; 
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Waxims and Rules: ot Pleading. 


0 H A P. VI. 


= Of Pleading in general. 


HEN touching pleading in general, more than before hath - 
been diſcourſed of in the ſeveral diviſions. And, 
Firſt, here one in pleading ſhall ſhew, how he was ſeiſed. I 
And therefore in ſome caſes, one may convey to himfelf an 
eftate, without ſhewing how he that gave it was ſeiſed. 
And by 34 H. 6. 48. in the writ or count may be ſaid {quod 
quidam J. S. dimiſit that ſuch an one det, without ſhewing that 
he was ſeiſed. Otherwiſe by way of Bar or title. 
And ſo 9 H.4.5. 21 H. 7. 26. and 10 H. 6. in a formedon,, 
may ſay, dadit. 6 | | | 


And next, where one ſhall jay be was ſeiſed; in daminico ſus, 

For which ſee, firſt, Littleton, where the thing lieth in demean, 
as land, or rent, &. Or where otherwiſe, as . 

And 30 H. 6. 7. one of a way did ſay, in dominico ſus ut de feado 
& de jure. 

And 21 Ed. 4. $0. of a copyhold, in dominico ſuo, &c. ſecundum 

conſuetud. | 

And ſee 7 H. 6. Dyer 83. of 7ithes, one ſhall ſay in dominico 
ſJuo ut de feodo, becauſe palpable, &c. | 

And ſee in Wortley's Ejectione firme, in Phwden, that of a 
reverſion dependant upon an eſtate for years, in dominico ſuo, is. 
the proper pleading ; but the plea of de feodo admitted. 


II jure uxerii, Then next, where in pleading ſhall be ſaid, in jure uxoris, &c. 


See, firſt, 27 H. 8. 21. where lands are given to the baron and 
eme, and the heirs of the body of the feme, the plea ſhall be, guod 
ſuerunt ſeifit' fimul, & hæred de corpore le feme. 

And 12 H. 7. 14. the defendant in treſpaſs did plead, that he 
and his we were ſeiſed in their demzan, as of fee; and ſaid not in 
jure uxoris, or conjunctim, and yet good; becaule, if he have title 
to any part, it is not material in what manner. 


And 


- 


ede Reading in general, 
And fo in Wortley's caſe in Plowden, of a term in right of his 


Next, where more, and one intereſted. : wbere to 
See 37 H. 6. 24. where lands are given to two, and the fe- e 
heirs 7 one of them; the pleading ſhall be, guod fuer ſeifit', vix. 
the one, in dominico ſus ut de feodo, and the other, in dominico ſuo ut 
de lib o tenemento. 3 TY 

And then of the plea, in jure corone. | 

34 H. 6. 34. in a guare mpedit, the plaintiff made title, for 
that King Henry the fourth was ſeiſed, &c. and did not ſay, in 
jure coronæ, and good; for there is ſaid to be no other form. 

And ſec 7 Ed. ö. Dyer 83. accordingly, touching religious lands, 
where the ſaid book of 34 H. 6. is vouched, and owed to be 
the better pleading. = 

And ſo is 1 & 2 Mar. Dyer 103. 


tn Jurecorone. 


And touching the pleading of in jure domus, the ſaid book of Is ire d 
1 & 2 Mar. holdeth the ſame good, being alledged in a maſter 
and brother, without ſhewing, in jure domus ; becauſe it cannot be 
intended otherwiſe. | 

The like in Fulmerſtons and Steward's caſe, in Plowden: 
otherwiſe of a biſhop. W 

And ſee a good difference in Grindon's Quare Impedit, in Plow- 
den; if a religious houſe be ſeiſed of 'a parſonage impropriate, and 
part of the ſame be in queſtion, the ein muſt be-alledged, ut in 
Jure reftorie : but if the advow/ſon, or the whole parſonage be in 
debate, then the en muſt be alledged, ut in jure damus. 


Then, whether it be ſufficient to alledge a ſeiſin in any, without Seit alleged, 
ſhewing of what eftate. | = 2 
See, firſt, 24 Ed. 3. 75. where one arge t his father was eftae. 

ſeiſed, and died ſited, c. and ſhewed not of whit eſtate; and ill; 
becauſe a title made thereby. 
But otherwiſe in Dyer, 21 & 22 Elia. 365. in Sir Frances Leak's 
caſe, in a replevin, where the queſtion was about keeping the 
incloſure ; the avowant did ſay, that be was ſeiſed in his demean, as 
of fee, &c. which was traverſed; where ſaid, that he need not in D 
this caſe ſhew any eſtate whereof he is ſeiſed, becauſe touching this 
matter his eſtate 18 not material. 


Yet 


wy 


104 Barims and Rules ol Pleading. 
| Vet holden 21 Ed. 4. 52. he that pleadeth an eſtate for years, 
ſhall ſhew, how he that let it him was ſeiſed (a); quod nota. _- 


particle Then, how he that hath hut an eſtate for life, or an eſtate-tail, or 
| eltate, how to 2 2G, ſhall plead the ſame ⁊vit bout ſhewing the beginning thereof. "> 
be pleaded. And, firſt, touching an uſe, the books, for the moſt part, are, 
that ſuch an one was -ciſed to his uſe, without ſhewing how the 
ſame was created, | OED Haney 
And 36 H. 8. Bro. pl. 160. is, that is is good. 5 
And fo 21 F. 7. 6. and 28 H. 8. Dyer. But cannot ſay, that 
A. was ſeiſed in tail, without ſhewing de quo dens. wha 
And touching that, 16 H. 7. hath a difference between an 
office and pleading. | | | 
And 13 H. 7. 18. is, that one may plead, that A. and others 
were ſeiſed to his uſe in fee; but not in fail, without ſhewing 
coment. | | S 44s 
Vide Dyer 1 Eliz. doubtful. hp 3 
And 1 Ed. 4. 65. where one did juſtify for it hes, as parſon 
imparſonee, he ought to ſhew, how he came to the parſonage. 
And Mich. 6 & 7 Eliz. in Dyer 79. the plaintiff in partition 
did declare herſelf to be co-heir in tail, with the defendants, of 
the inheritance of the Duke of Suffolk, without ſhewing the 
: beginning of the tail, becauſe it doth affe& the poſſeſſion of the 
deFtendants, and doth demand no land. . | 
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(a) In replevin for taking his cattle, &. the defendant avowed the taking, for 
that he tempore gue, &c. Seiſitus fuit, and is ſtill ſeiſed of the place where, &c. and 
for that the cattle were there damage fraſant, he took them, &c. The plaintiff 
demurred ſpecially, and ſhewed the incertainty of the avowry for cauſe of de- 
mutrrer; for that the defendant did not ſet forth of what eſtate he was ſeiſed, either 
in fee-ſimple, fee-tail, or for life, &c. but only a general ſeiſin, which is not 
traverſable; and this was adjudged ill, and held for ſubſtance. Thereupon the 
defendant prayed leave to amend, upon payment of coſts ; to which the plaintiff 
conſented, Garth, 9. Trin. 3. Jac. 2. B. R. Sanders v. Huſſey. NWA 

In treſpaſs, &c. the defendant pleaded, that Alice Catmere was ſeiſed in fee, and de- 
viſed, &c. to Thomas Catmere and his heirs, under whom the defendant juſtified. The 
plaintiff replied, that before Thomas Catmere any thing had, &c. H. and F. S. were 
ſeiſed in fee, and made a leaſe of the lands under which the plaintiff claimed ; and 
upon demuirer to this replication it was objected, that the bar was neither anſwered 
and avoided, or — . ; for it may be true, that H. and F. S. were ſeiſed in fee, 
and yet Alice Catmere might be ſeiſed in fee before, and be diſſeiſed by H. and F. S. 
and that ſhe had re-entered, and died ſeiſed: but adjudged for the defendant ; and 
tho' when a ſeifin in ſee is alledged, it muſt be intended a lawful ſeiſin till the con- 
. trary be ſhewn, yet the fault in the replication (admitting that the miſpriſon of 
Thomas Catmere for Alice Catmere, had not been in the caſe) is, that the ſeiſin in fee 
of Alice, alledged in the bar, ought to have been confeſſed and avoided, traverſed'or 
; denied, which is not done, 2 Lat. 1337, 1342. Trin. 2. Jac. 2. Meriton v. Benn. 
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Then, ET FL Is It certainty fo — it muſt be 
ſhewed, that the eftate did continue at the time; or the like. 
As 10 H. 7. 26. and 7 H. 7. 3. if one juſtify by the command- 
ment or leaſe of ceftuy.que uſe, he muſt ſhow expreldly, that the _ 


continued at the time. 


And fo 10 H. 6. 21. if a recovery. be pleaded againſt one by 
default, he muſt fay expreſly, that he was tenant at the time: or, 
in pleading of a releaſe * fine, or ee hs TY; was 
_ tenant at the time. 

And ſo 21 & 22 E. 4. ; DL 

And ſee Dyer, 2 El. 178. en det a prove 
and convent Were ſeiſad of à reverfions as: conceiſer rg ver- 
fonem : and did not fay, er Ac inde fojfitpes or, de Loli Jean fit 3 
9 2 mow be intended to 128012 | we ; 

9” T. in 2 + does orm is. 
et fic ſeiſit, op iy e EF 

And 20 Kr. yer 3 _ one ne pdt a arent of, 4 ren. 125 


out of land, without ſhewi r 

of the land at — 2k 2 brb 1 3 ai titans): 
Then ĩs to be known, when,. and bene 

ſhall be ſbewed. 


For which ſee a caſe, 1 Ed. ens holden, that if place, — 
the defendant plead, good cx was — EN be intended in the 1 &c. "A plead» 


ſame county where the action lay. 
r like, if one plead a releaſe. of affion, eee. Pro 


But if one plead a ſurrender, and releaſe of right; and doth 
alledge no place, it ſhall be intended upon the land, g lotam 
curiam. 

And 10 H. 7. 6. in debt againſt an executor, the defendant did 
plead, that there was another executor in life; and ſhewed' not at 
what place; becauſe if the other deny the lame, ke chall in his 

joynder ſay, in vie al dale, &c. ln ata“ 

And ſo 2 Ed. 4. 14. in debt againſt an abbot, upon a contrack, 
quod venit ad uſum domus ; the defendant faid, quad non venit ad 
uſum domus; and the plaintiff in his replication ſhewed at what 
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2 N e upon an obliguive conditioned not bende the plains warren. 
e 


Warte End iu e lending. 


And 12 28 10. he that juſtifies by "commandment of a 
ngen hall thew the place; but other wiſe, as ſervant. 

And 6 Ed. 4. 10. taketh this diverſity, that where one by way 
of bar (where he ſhall recover nothing) doth plead a releaſe, ac- 
guittance, vel hujuſmodi, there he ſhall need to ſhew no place: 
nor where the rr doth ae in a vin, and doth not 
pray a retorn. . td 

But in another ewe lane or tithe othervile, there 
the place is traverſable, 19-2671, 3% GU! MAE 

And fo is 3 H. 7. 11. in a tetorn'of reſeous. 1. 

And 3 Ed. 4. 47. he that pleadeth a leaſe for years, ſhall ſet 
forth the place: otherwiſe of an eſtate for life. © -- 

, And 5 Ed. 4: 121. he that pleadeth a rr * an  obliga- 
tion, muſt plead a place. 

And 28 H. 8. Dyer 14. he that pleads the birth of one, by the 
better opinion, „mall not need to ſhew the place where, &c. but 
it may be alledged after, where it is ſhewed, that he is in life; 
yet there holden, that in debt upon the arrerages of an e 
35 H. 6. granted till he was promoted to a benefice, and that 
had taken a wife; thers\ths'-plave Where oe; an? to be ſpecially 
Alledged; quod Horan e 

And in Nori dy Bijethion e in Plowthw's' Com. hive the 
plaintiff in his count did declare upon a leaſe: by divers mean con- 
| Veyances z holden there ſufficient, to ſhew where his own leaſe 
was made, and Rot where the farmer, or where the parties Kea 1 
nor when Pp gre where (a) the 3 was . & N 


4 
£ 


The defendant pleads that he did not hunt in the warren ; the plaintiff replies, and 
_ ſays, that after the 8 of the bond, et ante diem i 71 brevis, c. Venatus 

Aal cum retibus.” T defendant demurs,-and adjudged againſt the plaintiff; becauſe 
15 doth not alledge ined his warren lay, that the defendant might have taken 
iſſue; and YVehgbap faid, that uenatus fuit cum * was nonſenſe; for it is the 


17 "that hunt and not the nets, Freem. 1. Pl. 36. Pa 167 2. in C. B. 
5.7% ws Rep. 31. Fl. 39. Paſe 1677 


Upon a demurrer to a plea i in abatement, the defendant ſaid, that ſhe was baptized 
the name of Mary, and not of Patience, and the plaintiff demurs, becauſe no 

e where ſhe was aptized is mentioned, and alſo ſhe does not ſay, that ſhe was 

5 called at the time of the bill ſued ; for where an act is alledged t ere ought to be 
a place mentioned, becauſe it is traverſable z but if it had been that ſhe was known 
by ſuch name only, it might be tried where the action is brought, becauſe it only 


concerns the perſon ; but e the defendant did not ſay that ſhe was called Mary 
- at the time of the bill ſued, ſhe ought to give the plaintiff a better writ. Shin, 620. 


Nichels v. Sheperd. | 


42 «$54 2 y 1 5 
| And 
j 


| 0. Pleading jn;goneral.. e 205 
And 10 H. 7. 18. where it is pleaded, hat che teftator had goods Bore neta- 
_l divers dioceſes, moveable ; he ought to ſhew, in what . and —_— 

what goods, that the court ma * Judges N cjent. do to be 

But 30 H. 6. 1. if the plainti the p lea, ne panes executor, pleaded. 

or rien: ten ly, that the ie. defendant did adminiſter as 
executors or that he aſſets enter mains, ot aſſets by dr ſcent, 
he ſhall ſhew in what place, but not what things, or what lands. 

And ſo is alſo 19 H. . 14 & 29, unleſs in ſome 1 caſe 
there declared; as, the defendant, th thew how he adminiſtered 
certain goods circa ſuneralig, ultra guæ, &c.. there if the plaintiff 
will ſhew he aint any. oth her, h he =o new. what RY 


Wert: qudd "ee 71 "Ur! A Wien ui 0 ft 
Then, Where, ag be Aron heli, 750 — 
ee 7 C4 £344 A 5 by 


Ed. 4. 13 9. defer _ debt pleaded, that the intendment. 
| plain had 1 — 2 at D. Lenden th 5750 and no plea, 
2 ſhewing in what county D. is : but otherwiſe i in a Writs 

where the county is alledged before in 25 ſame. 

And 4 H. 7. 8. where it was ſurmized, that 4. had broken the 


| peace at B, ann e not 00 P* it e B. Was, there- 


W | 0 

ut 6. 13. in an annui cri on, and 

alled w * the an at B. not Wente + what 9 725 
whether B. was a town or not; and yet holden, that it ſhall be 
intended i in the ſame 7 as in a writ of Neri, de terris in 
B. or a writ of treſpaſs, &c.. 

And 36 H. 6. 12; one broudht% 4 writ of maintenance, and de- 


clared + a maintenance in the Common n not n where 
the bench was 3 and doubted. G'S ; | 


Then; i in the dert ace, ſhall be . — where, when, and bow, mes n. the 
a day or time certain ſhall be alledged in pleading. ap ar New 
As by 38 H. 6. 3. it ſeemeth to be ſufficient to ad: that the tainlyalleged 
king grinted to A. for life, and after by his letters patents of ſuch in pleading. 
a date granted the reverſion to him, not ſhewing the date of the 
firſt, or by his /#fers patents reciting, how that he had granted for 
life, before he had granted the reveriion to him; guære inde. _ 
For 9 Elia. Dyer 259. ſuch a plea; in the caſe of a common 
_ perſon, thought /. 
And 20 Af. 16. it is ſaid, that in an affize in London, is uſed 
to put in the plaint the day — year a e Ne, as in perſonal 
8 4 2 Actions: 
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Marins and Amtes # ÞPlaving. 


actions: ' but otherwiſe in other affixes, 0” more than in real or 


mixt actions. | aj 


And ſo is 5. => in real ations the plaintiff hall not 


need to decl ve 1 W ay place, and year, as in perſonal. 


Yet 10 H. 6. 17. w jefendant in rrepaſi did plead this: 
of the plaintiff : to'which the plaintiff re „ that, after that, 
the defendant gaye the fame to him again. And the defendant 
by his rejoynder did maintain his bar, ab * i he did re- 


give thoſe goods after the firſt gilt: red. 


And fee 20 H. 8. oy — Met one pleaded « dſeeuance 
not ſhewing any day 8 

And 3 H. 6. 5 in Wan. 2 W his ſervant; the defend- 
ant pleaded, that before he was retained with the plaintiff, he 
was retained with him; there the plaintiff ſhall ſay in his repli- 
cation, that, Such a gay, he was retained with him, before which 
time he was not retained with the defendant. 

And 36 H. 6. 44. in an accompt by an executor, the detendant 
did plead, that the teſtator 1 the plaintiff and A. his execu- 
tors. To which the plaintiff replied, that afterwards he made 
the plaintiff ſole i utor: to wich the defendant, in his re- 
joynder, was forced to ſhew what day the teftator made the 
88 and the other his executors, odſque hoc, that he made 
the plaintiff afterwards his ole EXECUtor 3 my nota. 


And note, that in Bullct's Caſe in ro Eli. 281. thie 
plaintiff in replevin'did plead the foo ment of the biſhop of 
Sarum, without ſhewing it to be by deed, or at what: 
time (a). 


(a) In replevin defendant avowed, for i that F. 5. was „ ed and made a leaſe to 
B. for 21 years, who being poſſeſſed, aſſigned his term to H. the avowant, by which. 
he entered, and was : and en us 1ſt of December, 18 Car. 2. at F. demiſed 
for part of the term to the plaintiff rendering rent; and for ſo much rent arrear he 
avowed the taking the beaſts. The plaintiff pleaded in bar, that the avowant upon 
the faid 1ſt of December, 18 Car. 2. aforeſaid, at F. did not demiſe mode & forma, 
as the avowant has alled Et bec, &c. anda, & . After verdict and judgment 
for the plaiatiff in C. J. it was aſſigned for error in B. R. that this was — imma 
terial iſſue, by makin the day and place parcel of the iſſue ; for a demiſe at another 
day and place would maintain the avowry ; and the putting them. in is only for 
conformity in pleading, but the plea ſhould have been gen non 5 modo & 
Forma, &c. The court could not tell for whom to give judgment acc to the 
right of the matter; and after the matter had been twice argued, — 4 is caſe 
was remedied by the new ſtatute which cures: defaults where the right is tried, 
the court were of opinion that it was not, and douhted what to do. But e mer 


upon other exception taken by Hale C. F. to the avowry, the judgment was afficmed 
2 Lev. 11. Trin. 23 Car, 2in BR, Re Hae 1 Bt * 
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And therefore, firſt, 11 H. 7. 8. concurrentibus hiis guæ de jure bos to be 


reyniruntur, is not ſufficient in pleading of an union; but muſt 
thew, who made the fame, as the Pope, or the ordinary (a), &c. 
Anno 7 Ed. 4. 32. one conveyed by a prior, who was after- 


wards tranflated to be an abbot, was forced to ſhew how he was. 


nant as that the Pope granted to ſuch a Biſhop to make 
im. | 

And 5, Ed. 4. 7. one brought 22 the Provoſt of the 
college of T. in Cambridge, of a ſale of goods to his eflor ; 


who afterwards was amoved, and the defendant ed, and 


without ſhewing coment ; 
And Micb. 12 & 13 E 


1 nota. 
2. Dyer 292. it appeareth in a quare 


impeilit, that one did declare of a deprivation, and did not ſhew - 
| before whom the ſame was, and holden very ſufficient ; for if it 


de gainſaid, it may come in the replication, for to have a writ to 
the Biſhop for the ſame. | | 


Then, touching the pleading of matters of record. 


Of pleading 


It is faid in 21 Ed. 4. 54. that he that pleadeth an ut/ary in matters of re- 


the ſame court, may begin at the exigent, if he will, becauſe 
good, until it be reverſed ; and that in debt upon a recovery, he 


totam curiam. 


In account the plaintiff declared, that upon the Iſt of March, 22 Car. 2. and 
- thence to the 1ſt of May, 27 Car. 2. the defendant was his receiver, Ce. Defend- 
ant pleads, that from 1ſt of March, 22 Car. 2. to the 1ſt of May, 27 Car. 2. he 
was not his receiver, &c. The plaintiff demurred ſpecially, becauſe the time from 
the iſt of March to the iſt of May is made parcel of the iſſue, which it ought not x 
becauſe plaintiff muſt alledge a time for form's ſake, and defendant might ſay he 
was not receiver modo & forma, &c. Beſides the defendant was charged as receiver 
on the iſt day of March; and he pleads, that he was not receiver that day ; 
ſo the day was excluded, which the court held an incurable fault, and that the time 


Utlary. 


ought not to be made of the iſſue. And judgment, gued computer. 2 Mod. 
14 


Hul. 28 & 29 Car. 2. B. R. Brown v. John 
hen by a traverſe the time is made part of the iſſue, ſuch traverſe is never good; 
fer cur. 5 Med. 286. Mich. 8 W. 3. Blackwell v. Bales. 

(a) Union was made coneurrentibus his ques in hac parte de jure requirebantar j and 
n was taken, that it was not ſaid by whom the union was made; but it was 
anſwered, that this was the act of a ſpiritual judge, and the common law would 
not examine it no more than ſentences of the ſpiritual court, and cited 11 H. 5. 8. 
26. And at that time the law-was uncertain what churches were ou enough, 
which gave occaſion to the making of the act 37 H. 8. cap. 21. which gave juriſ- 

dition to the common law to examine if unions were well made; Powel 


ts, Os Paſch. 9 W. 3. in caſe of Reynoldſon v. Blake the Biſhop 


And 


cord ; as 


may begin at the judgment, or at the original, at his pleaſure, Per 4. 2 
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Marims and Rules ok Pleading. 

And ſee 36 H. 6. 5. that in debt upon a recognixance (a). 
omitting the condition, good. Adjudged upon the plea of gud te! 
record; where 'twas ſaid by Danvers, That if part of a record 
make for one, and part againſt him, he may in pleading; or in his 
declaration, take the one, omitting the other. 

But Afton and Priſot were to the contrary, viz.. That the 
party in pleading d Tecovery, is to begin at the original, and not lo 


_ omit ſo much as any continuance, ſummons, or ſeverance. wy 
Retorn of a 


he ſhall plead; that F. S. Vic, did retorn the ſame before John 
er his companions, juſtices, &c. But in pleading 
the purchaſe of a writ, he muſt-not ſay, Que tel jour il purchaſe 
brief mes que il purchaſe un . brief portant tejie tiel jour, 
retornable devant les juſtices del common bank, and not as in the 
caſe of a retorn of the ſheriff devant Priſot, & ſes compagmons, 
Wo jt; FO nun ii ina aff 


And 37 cal] 14. by + if one plead a retorn of a writ, 


For which ſee more in Brook and Fitzherbert in their Abridg- 
ments, in the titles of record, and failer de ceo. 


And for pleading of a record, ſee. Yelverton 39. Cro. 2d. Part, 
817. Preſton verſus Preſton, Styles Rep. 22. Caſe 1. Co. 
1 Inſt. 225, 453- Co. Lib. 10. 92. Lib. 5. 52, 218, 260. 


But ſee Plowden's Com. in Dyve and Maningham's Caſe ; where 
in debt brought by Dyve upon an obligation, the defendant 
ſhewed, that one was in execution upon a ſtatute, and for His 


:delivery was this obligation made to the plaintiff, as ſheriff ; 
where holden, that this record of execution, not being the force 


of the defendant's bar, but the conveyance thereof, need not be 


pleaded ſpecially from the beginning. 
F ; 1 
(2) In debt in B. R. the plaintiff declared of a nizance taken in the court 


of C. R. coram Georgio Treby, Mil, &c. and the defendant pleaded nul tiel record ; 


and the record produced was taken before Juſtice Nevil, in his chambers in London, 


and by him brought and delivered into court. Adjudged that the plaintiff had failed 


of his record; for in pleading, the record muſt be deſcribed as entered on the roll, 


which in this caſe was before Juſtice Nevil, in his chambers. In B. R. they enter 
all recognizances as taken in court, but C, B. enter them ſpecially ; ſo that their 
recognizances bind from the caption ; but thoſe of B. R. from the time of entry; 
and upon thoſe in C. B. a ſcire facies may be brought either in London or Middleſex ; 
but on thoſe in B. R. in the county of Middleſex only; therefore theſe differ, in 
ſubſtance. And as to the, uſage of declaring in this. way, which was inſiſted on, 
— ira J. ſaid it was againſt law. 2 Salt. 659. Mich. 2 Ann. B. R. Cheri v. 


So 


So in an action of diſceit againſt an attorney; or where one 

- doth. avow, by reaſon. of an execution upon a ſtatute; as is 

8 | ps 8 
ihrn e ene lg * Weh nf 51 

But, as it 1 22 Ed. 4. 8. to plead a recovery of twenty 

acres, inter a, 

ver forty acres, . whereof theſe twenty acres. were parcel : nor 

ſhall he plead, that F. S. was ſeiſed of twenty acres, 22 alia} 

and did enfeoff him inter alia; but ought to plead as before: 

yet ſaid there, it might be permitted in pleading a feoffment. 


„ 
> 
- 


ia) (a) ill; but ought to plead, that he did reco- Jae le 


And the ſame caſe of Dyve and Maningham, taketh this diffe- Aa, of Par- 
rence between the pleading of an act of parliament, and a reco- — 


ous quod nota. . | | ; 
here holden alſo, that the defendant in that action could not 
take advantage of the ſtatute' of 23 H. 6. being but particular, 
although it be touching all Hberiſ in general, without pleading ; 
but containing divers things, may well be pleaded, {inter alia} 
or ſo much as doth avail him. 
And in Fulmerſton's and Steward's caſe there, either of the 
parties may take advantage by pleading of ſo much of the ſtatute 
of 31 H. 8. of Monafteries, | 
- But in the caſe of debt there brought by Partridge, againſt 
Strange and Croke, upon the ſtatute of 32 H. 8. of buying of 
titles, holden by all the juſtices, except Mountague, that the 
ſame being general, need not ſpecially to be recited ; as, to pray 
" En and to demur generally upon a voucbee out of 


(a) The old way of pleading a record w:s to begin at the original, and fag 


omit ſo much as any continuance, ſummons, or ſeverance ; but if there are dives 
matters in a record, it is ſufficient to plead any of them inter alia, Per Holt, 
J. Comb. 253. Paſch. 6 . & AA. B. R. Gold v. Bur bes. 

An avowry was, that J. S. being ſeiſed in fee of ſuch and ſuch parcels of la, 
did; by his deed, &c. grant a rent-charge of, &c. out of them per nomina, 
inter alia, &c. and exception was taken, that the ayowant ought to name all the 
lands —_ and not by way of inter alia; for the defendant might then plead 
entry and ſuſpenſion, extinguiſhment, &c, in reſpect of the parcels omitted, and 
it would be ſo in an aflize; for there all the land muſt be put in view, and the 
tenants all named. But it was offered contra, that indeed where the grant is out of 


LKBREET. 


ſeveral particular parcels in certain, there thoſe parcels ought to be certainly named 


in the avowry ; but where the grant is general, there it would be enough to name 
one place in certain with an inter alia. And ſaid that multitude of precedents. 
would make a law, but ſeemed to approve of the exception ; for he ſaid; that in 
7 it would be ill to ſay he demiſed ſuch land inter alia. 12 Med. 319. Mich. 
11 . I Orby V. P uller. 


Bus 


= 
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Maxis and Rules of Pleading— 
But by all the juſtices there, the m;/-recital maketh the declara- 


ion ill: for in pleading many times, a thing not material is made | 


effectual. . 


And there in debt, by Stradling againſt Morgan, a receiver, 
upon the ſtatute of 7 Ed. 6. for taking great fees there, ſet down 
by ſtatute, exception was taken, for not reciting the ſtatute of 

4 H. 8. that ſet down the fees. RIFF, 7 
And in Williams and Barkley's Caſe, in Coke's Reports; although 
one did but plead part of that act, which did enable the Queen 
to take, yet ſufficient 5 where ſaid, that every one hath intereſt in 
rhe King, therefore the ſame is a general att. ; 

See the like learning in Dyer, as 28 H. 8. 27. where a con- 
dition of a leaſe made to a parſon, was, that he ſhould not grant 
the eſtate over, if he will haye advantage of the ſtatute of 21 1.8. 


which enacteth, that ſuch ſhall be granted their terms over, it 
muſt be ſpecially pleaded, becauſe particular, as a private cuſtom. 
And this ſtatute is but general in particularity; as a ſtatute that 
pardoneth all that were of the party of Richard the Third ; of 
the ſtatute De Medietate Linguæ; of if a ſtatute were made, that 


tenants for life ſhall not be puniſhed in waſt, and the hike. © 


And as it hath been taken of late, 'in all caſes of pardons, by 
= of parliament, if any perſons be excepted for the ſame 
thing. 8 | 

And ibid. 7 Ed. 6. 83. by the better opinion, in an aſise of 
tithes, given by the ſtatute of 31 H. 8. the plaintiff in his plaint 
need not to mention the ſame ſtatute, as well in reſpe& the ſaid 
ſtatute is general, as that it is to give juriſdiction to the common 
law, as a general pardon by parliament ; and reſembled it to the 
caſe of 14 H. 4. were conuſance granted, and after a new action 
4s given by parliament, the grant ſhall not extend to the ſame: 


but otherwiſe where the action was before, and other things 
granted to be within the ſame. 


Where ſaid alſo, that in pleading a feoffment by ceftuy que uſe, 


according to the ſtatute of Ric. 3. need not to mention the ſtatute ; 
or in pleading a feoffment to uſe at this day, to ſay, that it was 
executed vigore, Ge. of the ſtatute of 27 H. 8. Or, in pleading 


a de vj e, to recite the ſtatute of Willi (a); quod nota. 


(«) In an action upon the ſtatute of NTinchefter, 12 E 1. of hue and cry, a ver- 
dict was for the plaintiff, It was moved in arreſt of judgment, that the plaintiff ' 
in his declaration had mi(-recited the ſtatute, Roll Ch. J. took this difference, that 
it one bring an action on a ſtatute, and in his declaration miſ-recites it in words 


that go to the ground of the action, tho' there be a verdict in the caſe, yet GY a 
h ped. 


2 


e. Pleadjng in general, - 
Then, bow one ſball plead by a per nomen. 
And, firſt, 30 Ed. ? Fitz. tit. Feoffments 18. one pleaded a 
grant to J. F. & A. /a feme, per nomen F. S. & uxoris us. 


113 
Per nemen, 


helped, But if the miſ-recital be in words which do dot go to the ground of the 
action, it is helped after verdict by the ſtatute of jeofailr. * Sty. 231. Trin. 1650. 


n and verdict for the plaintiff, 
n action upon the te candalis Magnatum, verdict for the plaintiff, 
it was moved in arreſt of judgment, that the ſtatute is of dukes, earls, juſtices, 
and other great officers of the realm, and they had recited in their declaration de 
ducibus, prelatis, &c. et magnis officiariis regni, and left out the words (and other), 
which, it was alledged, had altered the whole ſenſe of the ftatute; for by this 
means the ſtatute ſhould extend only to ſuch as were named before, whereas it ex- 
trends to ſeveral great officers that are not named, viz, Lord Chamberlain or High 
Conſtable. Rainsford delivered the opinion of the whole court, that it is well 
enough; for the plaintiff has truly recited fo much as concerns his 3 to 
ground his action upon, and if he had recited no more, it had been wel h: 
And he ſaid, there is no difference between this and Blomer's caſe. And fo is the 
caſe of Dive and Manningham, that a man need recite no more than makes for his 
caſe ; and ſo he e ent in nomine totius caries pro quer. Freem. Rep. 425, 
— l. \ Hg  Paſch, 1676. and Page 429, 430. fl. 378. Trin. 167 LA. 
v. Ld. Digby. 

reel of the Ude of an act of parliament does not vitiate z for the title is 
no part of the act, and therefore it is but ſurpluſage, and cites Herd. 324. in the 
caſe of the Attorney-General v. Hutchinſon and Pucech, by Hale Ch. H. And Powell 
J. ſaid, that it was ſo adjudged in the Houſe of Peers, in caſe of Darwyn v. E. of 
Monmeuth ; and by Treby Ch. J. the title of the act is but a new uſage, and begun 
about 11 H. 7. but the miſ-recital of the purview or enacting part always vitiates. 
Ld. Raym. Rep. 77, 78. Paſch. 8 W. 3. Chance v. Adami. $. C. cited arg. 6 Mod. 
62. Mich. 2 Ann, B. R. in caſe of Mills v. Wilkins. But Holt Ch. J. ſaid, it is true 
that the title of an act of parliament is no part of the law, or enacting part, no 
more than the title of a book is part of the book ; for the title is not the law, but 
the name or deſcription given to it by the makers: juſt as the preamble of the ftatuts 
is no part thereof, but contains generally the motives or inducements thereof, and 
therefore not neceſlary to ſet forth the title or preamble, but generally that at a par- 
liament ſeſſions held ſuch a time, &. enactitat, fuit, tho ſome have been ſo over-cautious 
as not only to ſet forth the title of the act, but alſo to do it in Englifh ; but ſure 
that is too much caution, ang the true way to ſet it out, if at all, is in Latin; and 


; by ſetting out the title ſpecially, you tie your juſtification to an act ſo intitled, and 


ou cannot produce one you are gone. And he ſaid, the ſaying of Hale was 
ſudden, (if at all) and Eng his veneration for his opinion, he 
could not e with him. And Gen with the Ch. Juſtice, tacente Powel, 


he only declaring, that he had concurred with the reſt in C. B. ſolely upon the 


*. of Hale, reported in Hard. And upon this exception the plaintiff bad 
judgment. | 

l After verdict in an action upon a penal ſtatute made the 6th of the late King and 
Queen, it was moved in arreſt of judgment, that the ſtatute was laid to be made 
the 12th of November, 6 V. 3. whereas at that time the Queen was alive, and the 
ſtile was I. & M. and in regard there was no ſuch ſtile of the king at that time, 
for that miſtake of the ſtile the judgment was arreſted, Memorandum, the Queen 
did not die till Drcember 28th that year. 2 Ld, Ræym. Rep. 1224. Hill. 4 Ann. 
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Marims and Rules of Pleading. 
And 1 H. 7. 28. the tenant in affize did plead a feoffment, d 
predifta terra, per nomen omnium terrarum, que fibi diſcendebant 


die parte patris; and took no averment, becauſe of the word 


praditÞ. Is; | | 23 
And ſo 33 H. 8. Bro. tit. Pleading 143. in a præcipe de maneris 
— B. the tenant pleaded a recovery de prædicto maneria, per nomen. 
e. | | | 
So, if J. S. pleads a feoffment made to him per nomen J. N. 

Where holden alſo, that he may plead the feoffment generally 
of the ſame thing, without a per nomen; and the variance in the 
deed, not material: but there ſaid, to be better to plead it with 
a per nomen. a 

\ Touching which, ſee more in Dyer's and Plowden's Reports; 
as ay 7 Ed. 6. Dyer 83. where, in Serjeant's caſe, the plaint 
being of a portion of itbes, iſſuing out of 3oo acres in N. did 
make his title in the ſame plaint, that Hen. 8. dedit & conceſſit 
prædictam portionem / inter alia} per nomen totius portionis, &c. 
proventen' de terris dominicalibus archiepiſcopi eborum jacen in N. 
nuper monaſterii dudum ſpectan', ad tunc vel nuper in tenura A. and. 
did not aver in facto, that the lands put in view were the demeaa. 
lands of the archbiſhop, in the tenure of A.; and yet (as there. 
ſeemeth) good; but not for the reaſon aforeſaid, but in reſpect 
there was other certainty enough. 4 

And 26 Af. of a grant of 20 carucat' ligni in boſco de D. quas 
habuit de dono patris; that deed de dono patris need not be ſnhewn 
or averred, becauſe of other certainty enough. 

And ſo 2 Ed. 4. where one doth releaſe all his right in White- 
Acre, quem babuit per diſcenſum, &c. | 

Where ſaid alſo, that if one of the recitals be falſe, yet the 
patent good enough, becauſe certain in ſome part; and then in 
averring that which was falſe might be hurtful, and that the 
counſel ſhould then deſerve their fees ill. 

Where ſaid alſo, that if fal/e.in all, yet the patent good, and 
aided by the ſtatutes of 34 & 35 H. 8. of confirmations, &c. but 
there not ſtood upon; but if the patent had been of the land, 
which the king had by the attainder of J. S. or in a releaſe in a 
common perſon's caſe, of all ſuch lands as diſcended, &c. there, 
although pleaded by a prædict, yet an averment ought to be. 

The like learning, where ſufficient certainty is in the patent, as 
3 & 4 Marie in Waſt, between Jyburn and Dorril. 


The 
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Ok Pleading/ in general. 

The like in Wortley's Ejedlione firme, in Ploioden; where the 
grant was, of all that his farm in the occupation of 4. needs nv 
averment of the occupation (a). R 
But in Tbrogmorton and Tracy's caſe, per nomen muſt not be 
direct contrary, or repugnant. Ke Jo | 


Then, of the word continetur in pleading. | 

Firſt, holden 28 H. 6. 3. that to plead, quod patet by the ob- 
ligation, that A. and B. was bound jointly, // ; but ought to ſay, 
in facto, that they were were bound. 

But 21 H. 6. 51. good pleading of a condition of an obligation, 
quod patet ni dorſo, &c. or, quod patet ni dorſo, that part paid; 


but with a guære inde. 


a) A copyhold tenement was granted by A. to B. and two others habend* 
_ S. In treſpaſs againſt B. he lente this grant, but pleaded it as a of 
in poſſeſſion; and not as in reverſion. ' And upon demurrer, the record bein 
viewed, it was that A. granted tenementum predict? per nomen of a meſſuage which 1 
held for life. And it was reſolved to be an incurable fault; for it is not alledged 
that he granted the tenement in reverſion, and the per nomen will not help it; an d 
judgment for the defendant. Cro. E. 661. 662. Paſcb. 41 Eliz. B. R. Gay v. Kay. 

4. bad verdi& in ejectment, and it was moved in arreſt of judgment, that the 
count was pf leaſe of ten acres of land by the name of all his lands and tenements in 
Shoreham in Kent, and judgment was ſtayed ; becauſe there is no place where the 
ten acres of land are, and that naming the vill in the per nomen is not ſufficient. 
Nay. 32. Gray v. Champein. 

n treſpaſs for taking the plaintiff's beaſts at K. defendants juſtified the caption 
as bailiffs of M. and that the rome contains, and did contain, when the caption is 
ſuppoſed, 20 acres of land in &. aforeſaid ; that long before the caption, one A. was 
ſeiſed of 100 acres of land, and 100 acres of paſture in X. aforeſaid, whereof the 
locus in que is, and at the time of the caption, and time out of mind, was parcel 
in his demeſne, as of fee, _— 20 acres. That A. long before the caption, 
vin. 18 December, 16 Car. 1. at X. aforeſaid by indenture, in conſideration of 
former ſervice done to him by B. granted to B. and M. his wife, a rent of 20/. a year 
iſſuing out of the ſaid 20 acres, with the appurtenances by the name of all his lands 
and hereditaments ſituate in K. aforeſaid, habendum the ſaid rent to the ſaid B. and 
M. and their affigns after the deceaſe of C. and D. or either of them. An exception 
was taken to the conuſance ; becauſe it is ſaid, the rent was ted out of the 20 
acres, being the locus in guo, by the name of all the grantor's lands and heredita- 
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ments in X. and that a per nomen in that caſe is not good. The court held, not- 


withſtanding the caſe of Gray and Chapman, and the caſe of Gay and Kay ; that in the 
preſent caſe the per namen is well enough; becauſe it is alledged that the grantor 
was ſeiſed of 200 acres of land in X. whereof the locus in quo being 20 acres is parcel, 
By reaſon whereof, the rent being | granter out of every parcel of the 200 acres, it 
is well enough to ſay, it was granted out of the 20 acres per namen of all his lands 
in X. becauſe the 20 acres are alledged to be parcel of ſis lands there, being 200 
acres, But in Chapman's caſe, it is not alledged that the 20 acres of land demiſed 
were parcel of all the tenements in S. per nomen of which the 20 acres were to paſs, 


As for the other caſe of Gay, it was not poſſible that lands granted, as in poſſeſſion, 


ſhould paſs per nomen of land that was in reverſion, Fang b. 173, 174, 175. Hill. 2 
2 24 Gor. J. G. Z. Crowley v. Swindles & af, STI l 


Q 2 ; And 


 Parims and Rules of Pleading, | 
And 1 & 2 Mar, Dyer 118. to plead, quad indentura igſatur 
quod dimiſit, ill. ee e eee 341 kt; 
And 21 Ed, 4. 44. quod patet recordum,' &c, and in Browing 
and Beaſton's caſe, it was holden 1, to plead the condition of a 
leaſe by way of continetur in the indenture, although the ſaid 
indenture is confeſt in pleading ; otherwiſe, if entered, de verbo in 
verbum. c 
As 9 H. 6. to plead the grant of a rent, cum clauſula diſtric- 
Hons. Is | | | 


Bredia', Then, touching the pleading, by, or without the word prædict'. 
And therefore, firſt, ſee 21 H. 7. 30. where one pleaded a 
releaſe apud villam Weſtm', and after in the ſame pleading, 
naming -villam Weſtm', did not ſay predi#; and yet the juſtices 
held, that it ſhould be taken by intendment to be in the fame 
county. 
Yet 5 Ed. 6. Dyer 7. the plea, e guidam J. S. ſhall not be 
intended the ſame perſon named before, but another. | 
And in the caſe of Thragmorton and Tracy in Plouden, on a 
writ of ſecond deliverance, one pleaded a leaſe made apud dale 
predia”, when not before mentioned, and good. 


Neta bene. | Notwithſtanding, in News and Scho/aftica's caſe, in the Reports 
upon an afize ; the writ having this word prædict (a) more 
than neceſſary, Judgment was therefore ſtayed ; quod nota. 


Of the word, Then, as to this word, nt, in pleading. | 
8 plead. It is ſaid 5g H. 7. 2. that in pleading a diſcent one ſhall ſay, 
that it did diſcend to him, ut filia, &c. or, as in a juſtification, quod” 
ipſe ut ballivus, &c; and need not to ſay in fait, that he is bailiff,, 
or heir. | 
Where a ge · But in a ſpecial verdict, in an affize, 3 & 4 Mar. Dyer 132. 
_ found, that J. S. and J. D. ut ſupervyores, did let, and doubted. 
pleaded "= if good, | | 
woiding of a) In debt on an obligation, the defendant pleads payment of 50/1. 14 Juni! 
miſchief I 4 according to the condition; the plaintiff replies, guad non foot gol. bed 
14 Augu/l, Anno 11, ſuprad' quaſi ad eundem diem ſolvi ſſe — & hoe, &c. the 
verdict found guod mon ſolvit predie? 14 Funii preut the defendant had alledged ; the 
objection here was, that no iſſue was joined, becauſe they do not meet in the time 
the money was paid: but the word Auguſ being plainly ſurpluſage, for when he faid, 
gurd non ſolvit prediet”. 14 die, it is a lufficient traverſe without the word Aug, and 
« Auguſt is plainly repugnant to the word preadit?”, for predii?” refers to June; and 
ſuch ſurpluſage being a repugnancy to what was before material, was idlè and void. 


Gro. Jac. 549. 
Vie. 


8 Ot Pleading in general. | A 117 
Vide 6 Ed. 4. 2. where the condition of an obligation was, #9 

ſerve one by ſeven years, without N himſelf at any time 

without licence. And the defendant did » quod ſervivit per 

ſeptem annos, & ſe non abſentavit per idem tempus, fine licentia ; 

without ſhewing the number of years, he might be licenſed more 

times | 
And therefore in the caſe between Bulkley and Rice Thomas, in- 

Plowden's Com. the plaintiff did alledge, that he was choſen knight, 


per majorem numerum, without ſhewing the number in certain; 
quod nota. 


Then, it appears 22 H. 6. 43. if one do alledge an abatement, Of pleading: 
intruſion, or diſſeifin, he ought to alledge it fo ſpecially, and not, ** , 
that the party did enter, &c. for that may be intended a lawful 
entry. 
Nha ſo it is in Plowden's Com. in the Ejecbiane firme brought. 
by Williams againſt Lord Berkley, touching the pleading of an 

entry upon him, and /efting to another; when he ſhould have 

ſaid, that be did enter and bim diſſeiſe: for by his entry only he 

could not let to the other, he being in poſſeſſion; quod nota. 

But in alledging an intruſſon for an abatement, it hath not 
been holden, ſuch a ſufficient matter to make the plea, ill ;. 
quod nota. 


. 
* 


Then, touching the plea of negative pregnant; ſee before in Negative: 
title ſue, there ſet down under the diviſion of modo & forma, and .- 
in the ſpecial title thereof in Brook's Abridgment. 1 

And ſee Dyer, fo. 17. numb. 95. 

But eſpecially Plowden's Commentaries, fo. 121. that although: 
the plaintiff in. his declaration did but ſhew quod licet, he was 
choſen knight, per majorem numerum; yet holden good, and the 
moſt eloquent pleading : where you may ſee alſo divers writs, | 
pleas, and Latin authors there vouched, to prove the word licet © an ar. 
an expreſs affirmative... ms CO 

Then, where an expreſs ſeiſin, or poſſeſſion muſt be alledged, and **pret>/ſeifn» 
not implied, in pleading. Se if 8 Can 
For which ſee 9 E/iz. Dyer 257. where one brought an action not implied,. 
of covenant upon this word demr/e, declaring of a leaſe by tenant 
for life to himſelf, ſhewing his death alſo L the term, and 
how that he in the reverſion did enter, and ouſt him; and ex- 


ception taken to the declaration, for. that he. did not ſhew- , 
"i exprelly. 


Maxims and Rules of Pleading. 
_ exprefly, that he was poſſeſt, and after expulſt, but by implica- 
| | tion. 0 5 * U W 
Wes bene, © Where holden alſo, that this word demiſe, doth not charge the 
executor. N 
Of the words, And in Dyer 9 & 10 Elia. 254. one brought debt upon a leaſe 
27, fe, ©j%% made by himſelf to A. who deviſed the ſame to the defendant, who 
. did enter, and was poſſeſt: and exception taken, becauſe he ſaid 
not, virtute cijus he did enter and was poſleſt ; becauſe be might 
: enter. by reaſon of another title. | 1 f 
Nuorum pres And in the Sergeant's caſe, in Dyer 7 Ed. 6. 83. where divers 
1 9 88 meſn ſteps and degrees are ſhewed in the plaint, how the tithes 
came from the abbot to the king's hands; and that to ſay quorum ' 
pretextu is very good, and refers to all of them. | 
But as it is ſaid 7 H. 7. nec auget aut minuit ſententiam; lor 
there, by reaſon of virtute ciſjus, it ſhall not be intended that the 
uſe there alledged doth continue. 


of ted, how * Then, Bow a deed ſhall be pleaded. 20 

m—_—_— 5 Eliz. Dyer 221. in a writ of anzuity againſt the ſucceſſor 
of a prebend of A. granted by his predeceſſor; he did declare, 
that the predeceſſor, per ſeriptum ſuum geren dat viceſimo die 
Januarii, & deliberat' eidem quer tricgſimo die ejuſdem menſis; and 
did not ſay, primo deliberat ut faftum; ſo that this word, ſuum, 
doth ſuppoſe a perfect deed 20 Fanuari, at which time the pre- 
deceſſor was not inducted. 

See, touching this matter, a caſe 1 E/iz. Dyer 167. 


418 


Ofthe pleas, Then, of the pleas, non eſt factum, or riens paſſa. 
* For which ſec, firſt, 1 & 2 Mar. Dyer 116. where in an 
diectione firmæ of tithes, the defendant pleaded a grant and aſſigu- 
ment from the plaintiff himſelf ; and the plaintiff by his rep/icarzon, 
maintaining his count, took a traverſe, abſque hoc quad vendidit 
per prædidtam indenturam totum ſiatum, &c. To which exception 
was taken, that he, being privy to the deed, ought to traverſe 
the ſame, eſpecially when the thing granted doth not paſs without 
deed. | | 
But by Stamford, he ought to have pleaded, that he had 
nothing in the term at the time of the grant : as, in avoiding a 
releaſe, to plead, that the party to whom, &c. had nothing at 
the time: or, to have pleaded, non eft fadtum e and for theſe 
reaſons, and others, the jury were diſcharged, and a replegiar' 
awarded. | ib | 
But 


Ot Pleadinit ln general. 119 
But touching this matter, whether he that is privy to a deed 
may plead riens paſſa; or whether one privy or eftranger 
ſhall plead, ne enfesf/fa ; or, ne gronta pas per le fait; or, ne 
charga pat, ne releſſa, non eft factum, nient compriſe,, or the. 
like, fee accordingly in Brook, in his title Efraunge al Fart. 


Then,. where a plea in itſelf is not good, but by referring the ſame Where an ill 
to another plea. | 8 | try bog 
Firſt, ſee 28 H. 8. Dyer 27. in debt upon an obligation, brought reference 0 
by the abbot of Weftminfter, declaring the ſame to be made at ter. 
Weſtminſter 10 die Novembris, anno duodecimo Henrici ofavi : to 
which the defendant did plead, an indenture of defeaſance, not 
alledging any date, or ſaying poſt con fectianem ſcript: frogs ; and. 
the words in his plea, eiſdem die & anno, ſhall not referred to 
the date of the obligation mentioned in the plaintiff's.declaration z 
becauſe the defendant is a ſtranger to the ſame, and his adverſary. 
And further, if one of the defendants in. treſpaſs plead a releaſe 
of the plaintiff made after, and the other plead a releaſe alſo eiſdem 
die & anno; that's ill. 
And 14 H. 7. one of the defendants in a quare impedit, made 
title as patron, &c. and the incumbent did plead, that he was pre- 
ſented by the other ex cauſa ſupradicta; and il. Quare tamen. 
And in the ſame caſe it's ſaid, that in pleading.an indenture, he Of plotting. 
ſhall not need to ſay, prout per indenturam prædiclam plenins liguet, 8 
or apparet ; yet he may ſay ſo if he will. TORI 711 
And ſo is Mich. 7 & 8 Eliz. Dyer 242. in pleading an arbitre- d. * 
ment ; and likewiſe in pleading the covenants of an indenture, or 
a record, need not ſay, que ſunt omnia & fingula; as in pleading a We fan! 
— to enfeoff the plaintiff of all my lands in Middleſex, **"* &* 
c. | 
And 19 Eliz. Dyer the defendant in an eje:one firme did 
plead, that the leflor deviſed to the plaintiff for years, and then 
alledged in his plea, a cuſtom to defiroy the ſame, and did not 
ſay in his pleading, guæ ef eadem dimiſis; and ill, as it ſeems. We et cacem 
guœre inde. "_— 
And ſee 29 H. 8. Dyer the defendant in waſt did juſtify the 
cutting of trees, to convert to arable, pro melioratione, without 
— quad eft idem vaſtum; and. exception taken for that Bo „ iu 
cauſe. | 227 
And in the ſame book Mich. 7 & 8 Elia. Dyer 242. the ſub- 
miſſion was touching Kelftorne, and the arbitrement was of Brotes 
by another name, and took an averment, that the ſame place and 
Kelſftorne + 


* 
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Kelſtorne being all one, and ill, without the uſual courſe, Et nou 
al neque diverſ. | | 
In Partridge's caſe in Plowden's Com. fol. 77. b. is faid, that 
Surpluſage. ſurpluſage in a plea dith not make the ſame ill, where was pleaded 
the grant of a houſe, and ten acres to the ſame appertaining - 


And fo of the word prædich, when the thing is not before 
ſpoken of, 


Et nes alia 
- -neque diverſa. 


Pleading, 4 Then ought to be obſerved, that a man take care he plead not 
ave , bis cauſe, but in due time, for otherwiſe it ſhall be taken for nothing. 
.ON211/pieagetng, . . . , . , . 

85 For which ſee in Nalſingbam's caſe, in Plowden's Commentaries, 
| where before it appeared in pleading what eftate Sir Thomas Wyat 

had; he pleaded, that Sir Thomas had iſſue yet living. 

As if one declaring upon an obligation doth ſhew, that the 
obligor was of full age. | 

The like in pleading a feoffment to ſay, it was fimple and without 
condition; and if the iſſue be taken upon the fame, it is mi/-plegd-+ 
ing and a jeofart. | 


U plea fair Then ſhall be ſhewn, where an ill plea may be made goad by 
Auer ben. admittance. 

For which ſee, firſt, 29 H. 8. Dyer 39. in debt upon an obli- 
gation, not declaring at what place, and the defendant pleaded a 
releaſe ; the declaration good. 

The like 18 Ed. 4. x7. if in debt the plaintiff count in like 
manner of a leaſe for years, and the defendant pleads, non dimiſit; 
but otherwiſe it would have been, if he had demurred : but more 
queſtion, as the caſe was there in Dyer, in an appeal againſt an 
acceſſary, declaring his notice in another county, to which the 
defendant did demur in law: for by demurring all matters in 
fait, contained in a declaration, or pleading, are confeſt. 

As if the defendant in an qjectione firmæ, will confeſs and avoid 
the plaintiff's leaſe, by ſayings it was made by tenant for life, 
although his plea be otherwiſe apparently ill, and the plaintiff 
demur upon the ſame. | ; 

And ſee 6 H. 7. 10. where the defendant in treſpaſt did 
plead a concord to do tuo things, and pleaded the doin of one; 
and the plaintiff replied, nul tiel concord; and —— or the 

Jeofail, Plaintiff, and yet taken to be a jeofar/ by the court: for that the 
4 bar is not good to any intent; becauſe a concord without /atis- 


Ja#ton, is an apparent ill plea in the law: and where there ball 
4 | S 


Ot Pleading in general. 

be ſuch an ill plea, that is not good to any intent, a replication or 
a verdi cannot make it good. | 7 | 

But it is otherwiſe where the bar is good to ſome intent, and 
to other intent not: as in this plea, riens entermains jour del brief 
purchaſe, or nontenure, in like form, without ſaying, on, ne ungue 
puis, there the replication, afſets, or tout. jour del brief; and 
verdict thereupon will make it good, becauſe good to ſome 


intent. 


Vide 12 Ed. 4. 6. where an ill iſſue; as negative pregnant, | 


double plea, or the like; and found with the ſame, is made good 
by the verdict: otherwiſe, if found againſt it. 

See more hereof in the titles of Repleaders and Yeofails, as alſo 

of Verdicts. ; SE? 

And note, that the defendant in time may waive his pleading, 

and betake him to the general ſue. | | 

As 34 H. 6. 29. the defendant in an afize did plead in bar, 
and although the ſame was entered, and in another term, yet he 
pleaded the general iſſue. | Wo 

And ſee Mich. ꝙ & 10 Eliz. Dyer 265. the defendant did wage 
his law, and at the day would have confeft for part, and waged 
his law for the reſt; and by the better opinion could not, nor 
waive his law, and plead to the country, without the conſent of 
the plaintiff, as it ſeems. 1 IS 

For which, ſee more in the title of Vaiver, in Brook. 

As namely there 31 Ed. 1. the tenant did vouch one who was 
found ; and yet he afterwards waived his vouchee, and pleaded the 
general iſſue. 2 

So there 4 Ed. 4. 28. touching aid prayer. 

And 4 Ed. 3. 56. one that doth counterplead the voucher, may 
at another day waive the ſame, and admit the vouchee. 

And ſee there alſo, that he who pleadeth to the writ, or in bar, 
may afterwards warve the ſame, and plead the general iſſue. 

uere, if after iſſue, or demurrer entered. 

For by the book of 11 R. 2. Fitzh. Iſſue 146. after demurrer, 
without conſent of the parties, the defendant cannot warve the 
ſame, and plead the general iſſue. | 

And fo ſeems 50 Ed. J. 19. if one plead to the writ of an afize, 
whereupon 7/ue is joined, and adjorn'd for trial, he cannot warve 
the ſame, and plead in bar, | 

: Luere, if altogether in reſpect of the adjornment ; for other- 


wiſe it were an advantage for the plaintiff to have his writ confeſt 


to be ; 
RN R And 


{ 
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And go Ed. 3. 1 9: the defendant in co/inage did plead an 
eNoppel : judgment, if the plaintiff ſhall be received to ſay, that 
his father died ſeiſed; and the plaintiff did confeſs and avoid the 
eſtoppel, and therefore the tenant would have waived his plea, and 
pleaded in bar, and could not; but faid there, that he might well 
do it in an afſize de mort d anceſtor: nota drverfitatem. 

And ſee the ſame book of 50 Ed. 3. 19. and ſundry other 
books, and experience, that after ry by Baily, the defendant in 
perſon, or by an attorney, may plead matter in bar, whereof a 
certificate of an afize doth lye. 13 | 

-But 3 H. 6. 16. if an ow pleat by guardian, he may after 
wards come in perſon, and plead himſelf at his pleaſure : for that 
the admittance of a guardian for him is the act of the court, which 
mall in no caſe prejudice him. | 

And alſo ſee 5 Ed. 4. 122. the king after demnrrer entered 
by himſelf, may waive the ſame, by his prerogative, and take 
iſſue. ; 

And ſo is 28 H. 6. 2. and that he may declare, de novo, the 
ſame term; but not in another. ; 

But ſee in the title Prerogative 116. that in an information 
he ſhall not wave his iſſue, and demur; but otherwiſe upon 
a traverſe. 

And ſee accordingly in Plouden's Com. in Partridge's caſe, 
touching his 10arving of demurrer, and taking iſſue ; and o contra: 
but if another party be joined with the king, as there, then the 
king ſhall have no advantage. 
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HEN the learning touching repleaders and jeofails, . Repheader: 
to be known. And, 
Firſt, touching the cauſe of repleaders ; which is, for that the In cate. D 
f leading hath been ill and vicious, or the 1ſue mizjoined, and then 
it's called a jeofail, © . 
Or, as 22 & 23 H. 6. and other books, where part of the 
matter contained in the plaintiff's ſuit, is omitted to be anſwered, 
and the like. | 
But as 6 Ed. 4. 2. if an ill plea be made good afterwards by 
admittance (as hath been ſaid before) that is no cauſe of —— 
But otherwiſe, as it ſeems by the books of 7 Ed. 4. 1. an 
35 H. 8. the court (the jury being at the bar) if bea Fre Yeof ail. 
apparent in the record, will diſcharge the ju 
And this repleader, for the nie, part, hath been upon migjom- 
ing of iſſues, or before demurrer, and not after. 
Yet 9 H. 6. 35. in a replevin, the defendant did plead an if 
bar, * the plaintiff a wege replication z whereupon the defendant 
did demur, and a repleader awarded. | 
And ſo is Dyer 3 & 4 Mar. 139. the like; if i adit l 
been ill, and 1 oy thall begin at 8 firſt 11 plea. 
But ſee Plowden, in 7reſpaſs, brou oy by Hill yu Grange, 
that — WN demurring upon the rejoynder, 3 
being judgment ſhall be given for or him, as the 
law oy: fall out. But his * — being ill, it ſeems there, 
that they ſhall replead. — 3 
| Qyeere made ; for at this time greatly doubted, whether judg- | 4 
ment ſhall not, in wy caſe, be given againſt him that pleadeth . 
the firſt ill plea: for, by the greater opinion, no rep er after 


demurrer (a). 


(a) A demurrer in pleading is an admiſſion by the adverſe party of the ſat 
in the count or declaration, plea, replication, &c. and refers the law ariſing on 
iuch fat, to the judgment of the court. Dod. we 115. Finch cap 40. 

It is termed in ſome books an iſſue in law, and therefore in a declaration, plea, &c. 
there may be two independent iſſues, viz. a demurrer, which is the iſſue in law, 
determinable by the court; an iſſue in * determinable Se. jury; but this _ 
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And in Smith and Hart's caſe, 31 Eli. the avowry being 
good, and the bar and rejoynder in a replevin ill, no repleader 
after a demurrer: but if the declaration be ill, or ſuch an avowry, 
which is in nature of a declaration; or, by that reaſon, a replica- 

tion where no title is made in the declaration; there judgment 
ſhall be given againſt the plaintiff without any repleader. Qpæœre 


tamen. 


At _ *% | Then, where the parties ſhall begin to replead. 5 | 
the parties The ſame book, 9 H. 6. faith, at that plea which. firſt was 


roy © faulty; and ſo is 21 H. 6. 14. 22 H. 6. 19, and 5 Ed. 4. 18. 


cha And by that book 22 H. 6. it appears, that an iſſue in an 
_— e, adjourned in the Common-Pleas to be tried, in which 

| pleading there was a jeofail, the parties ſhall re-plead in the 
bench, and not be remanded to re-plead in the country; quod nota. 


”» 


„ TREO) at what time they ſhall re-plead. 


For which ſee 22 H. 6. 57. where mi/-pleading was, and the 
parties after verdict, by i privs, were awarded to replead ;. 
quod nota. {78 


Where it's ſaid alſo, that it hath been often ſo uſed until 
judgment, although the defendant have no day in. court to be. 
demanded, | 855 | 


be underſtood as to diſtin parts of the fame declaration, plea, &c. for it is never- 
atlowed the defendant to plead and demur to the fame fact, being a duplicity that 
would draw the matter to different judicatures, and would be vexatious and ex 
penſive, were it admitted; for in ſuch caſe the party would demur ſpecially to form, 
and if he was over-ruled there, then he would deny the fact: Co. Lit. 71, 72. Dea. 
pl. 115. 1 Lil. Reg. 438. 5 Co. 104. Dyer 21. a. 87. C. | 

So on the ſtatute 4 Ann. c. 16. which enables defendants by leave of the court to- 
plead ſeveral pleas, &c. it hath been refuſed to allow a defendant to plead and demur- 
to the ſame declaration ; for a demurrer is ſo far from being a plea, that it is an 
excuſe for not pleading ; and it would be abſurd for the party to plead, and at the 
ſame time pray that he might not plead. Caſes in lato and equity 280. Heyſon v. 
Fefferier. + ws | | 

Ae ere be a demurrer for part, and an iſſue for part, the more orderly courſe is 
to give ＋ upon the demurrer firſt ; but yet it is in the direction of the court 
to try the ilſue firſt if they will. Co, Li,, 72. 4. Docl. pl. 116. palm. 517. S. p. 

If there be a demurrer to part, and an iſſue upon another part, and judgment being 
given for the plaintiff upon the demurrer, he may enter a non pros, as to the iſſue, 
and proceed to à writ of inquiry on the demurrer, but without a nn pros he cannot 
have a writ of inquiry, becauſe on the trial of the iſſue the ſame jury will aſcertain 
the damages for dus part to which the demurrer was. 1 Salt. 26., per Cur. - 
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Ql Repleaders and Jeofails. 
And ſee in Brook, in this title 39. in abridging the ſame cafe 
9 H. 6: that after the defendant hath confeſt the action, yet 
there may be a repleader /. 
(a) When ifſue is joined on an immaterial point, or ſuch a point as after trial 
thereof the court cannot give judgment, as being impertinent or uncertain, and not 
determining the right, the court regularly awards a tepleader, or gives a judgment 


quod par tes replacitent ; in which caſe the parties muſt begin again at the firſt fault 
which occaſioned the immaterial iſſue; and herein it hath been held, that if the 


declaration be ill, the bar ill, and the replication ill, the parties muſt begin de novo; - 
but if the bar be good and the replication ill, at the replication; and if the bar and 


replication be both bad, and a repleader is awarded, it muſt be as to both. 22 H. 6. 


18. Dot. pl. 311. 2 And. 6, 7, 2455 + Leon. 19. Skin. 570. 2 Lutw. 1622. 
If a repleader be denied where it ſhould be granted, or granted where it ſhould 
be denied, it is error. 2 Salt. 579. C Mod. 2. 

U Upon an iſſue joined in Chancery, on a ſcire facias upon a recognizance, the whole 
record was removed into B. R. and after a trial had there the judgment was arreſted,” 
by reaſon of miſ-awarding the venire; and the parties being vr A to replegd, the 
queſtion was, whether the repleader ſhould be in Chancery or B. R. and it was held 
by the judges of B. R. that it ſhould be in that court. 1 Rel. Rep. 287. Biſbop of 
Br 765 v Sir Stephen Proctor. Dalis. 2 pl. 6. like point. 

It is held, that there can be no coſts to either party on a repleader ; becauſe it is 
a judgment of the court upon the pleading, and therefore differs from-an amendment, 
which cannot regularly be without payment of coſts; 2 Vent. 196. 2 Salt. 479. - 
6 Med. 2. 

As to the caſes wherein a repleaderis to be awarded, the general rule is, that if there 
be an immaterial iflue, and thereupon a verdict, upon which the court cannot know 
far whom to give judgment, whether for the plaintiff or the defendant, a repleader is 
regularly to be awarded; for ſuch immaterial iſſue is not aided after verdict by 
32 H. S. or any of the ſlatutes of jeofail ; for if what is material in the pleading be ' 
not put in the iſſue, it is not made neceſſary to be proved on the trial 3 or if it be 
alledged and proved, yet if it appears inſufficient, ſo as not to be decifive between 
the parties, the . verdict will be no good foundation for the judgment; but an in- 
formal iſſue is helped by the verdict. Cro. Eliz. 227. Doc. pl. 321. 2 Mod. 137, 140. 
1 Lev. 32. | 
In — a againſt Baron and Hue upon a ſinding of the goods by the Feme during 
coverture, and a converſion. to the uſe, and they pleaded guod ip/i non ſunt culpabiles ; + 
which was held ill, becauſe there was no tort ſuppoſed in the huſband, and therefore 
a repleader was awarded, and the plea made quod ipſa non eft inde culpabilis. Cr. 
Fac. 5. Cox v. Crepwell, 3 

If in debt upon an obligation by the ſheriff. of Landon againſt J. S. he pleaded, - 
that he being arreſted by precept out of B. R. appeared at the day according to the 
condition of the bond, and thereupon iſſue is joined ; in this caſe there ſhall - 
be a repleader; for the appearance being entered of record, as it ought to be, the 
ſame is triable by the record, and not by a jury. Owen 53. Houſe and Elkin v. Grin- 
den. S. P. ſaid to have been adjudged between Bret v. &. d, the ſame term. 
1 Leon. 
la F 3 for divers trees, the defendant pleads, that Queen Mary was feiſed in 
fee of the manor of D. where thoſe trees were growing, and that ſhe granted it to 
the defendant in tail, whereby he was ſeiſed thereof, and that J. S. cut the ſaid 
trees, and granted them, and the defendant found them, and converted them, &c. - 
the Vlaintif replies, de injuria ſua propria, &c. and thereupon iſſue joined 3 it was 
held, that pleading de. ijuria ſua. propria was ill, where the. deſendant makes + 

juſtification--+ 
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Saxims and Rules of Pleading. 
Theſe miſ-pleadings, in ſome ſort, are aided by the ſtatutes of 


juſtification by claiming an intereſt in the freehold to himſelf; but that where one 


claims not any intereſt, but juſtifies by command or authority derived from another, 
it is otherwiſe ; wherefore à repleader was awarded. Cro. Elia. 509. archbiſhop of 


Canterbury v. Kemp. | 

In þattery the baron ae for that the plaintiff aſſaulted his ſeme, in aid of 
whom, &c. the feme by herſelf pleads and juſtifies de ſon aſſault demeſne; the 
plaintiff ſaith, de injuria ſua abſque tali cauſa ; and both iſſues found for the plaintiff 
antirely given; and now alledged in arreſt of judgment, that the trial was ill; and 
of that opinion was the court, and awarded that he ſhould replead. Cro. Fac. 239. 
Matſin v. Thorpe and his wife. | | 

If in debt upon a bond, conditioned for the payment of 60/7. upon the 25th of 
June, the defendant pleads payment of the ſaid 601. upon the zoth day of June 
ſecundum formam & effefum conditionis; and thereupon iſſue is joined, and a verdict, 
that he did not pay the ſaid 60 /. upon the 20th of June; the plaintiff ſhall not have 
judgment, for the iſſue is taken debors the matter of the condition, and fo void; 
— it might not be paid the 2oth, and yet might be paid the 25th ; but it is held, 
that if it had been found for the defendant, viz. that the money was paid the ſaid 
20th day, perhaps the verdict would have made it good. Cro. Fac. 435. Holmes v. 
Hreckett. 

In an action upon a ſimple contract, payment was pleaded at A. plaintiff tra- 
verſes, that the payment was at A. and a verdict, that the defendant did not pay at 
A. and it was moved in a writ of error, that there ought to have been a replcader, 
otherwiſe if the verdi& had been found for the defendant ; but the court affirmed the 


; judgment. 1 Hob. 662. Lucas v. Harlow. 


If in debt upon a ſingle bill the defendant pleads payment without an acquittance, 
and thereupon iſſue is joined, and found for the plaintiff, he ſhall have judgment; 
for tho' the payment without an acquittance is no plea to a ſingle bill, yet, becauſe 
iſſue was joined upon an affirmative and a negative, and a verdict for the plaintiff, 
he ſhall have judgment. 5 Ce. 43. Nichols caſe. 

Debt for rent againſt leſſee for years, defendant pleads, that before any rent due 
he aſſigned the term to another, of which plaintiff had notice; iſſue upon the 
notice, and verdict for the defendant, but no judgment was given, but a repleader 


awarded, in regard the iſſue was joined bn a thing not material. 1 Lev. 32. Serjeant 


v. Fairfax. 

In debt on a bond againſt the defendant as executor, iſſue was joined, whether 
the defendant had aſſets or not, on the zoth day of November, which was the day 
on which he had the firſt notice of the plaintiff's original writ ; and it was found 
for the defendant, that then he had not afſets; and this being held an immaterial 
iſſue, for tho' he had not aſſets then, yet if he had any afterwards, he is liable to 
the rows tl action, a repleader was awarded. 2 Med. 139. Read v. Dawſon.) 

If in debt upon an obligation, conditioned for the payment of 1007. upon the 
Ziſt day of September following, the defendant pleads payment the ſaid 3ift day, 
according to the condition; and thereupon iſſue is joined, and found, that the 
money was not paid upon the ſaid day, the plaintiff ſhall have judgment; for tho 
the ifſue is upon an impoſſibility, there being no ſuch day, yet the jury finding it 
not paid at the day, or at any time before, in effect find it was never paid, which 


| . 5 good verdict. Cro. Car 78. Purchaſe v. egen. 1 Jon. 140. Latch. 158. Ney 85. 


Treſpaſs for battery and falſe impriſonment ſuch a day and place; the defendant 


juſtified at another day and place, by a writ and warrant from the ſheriff ; ab/que hoc, 


chat he is guilty aliter vel alis modo, vel at another place; the plaintiff replied, that 
| | : — 


Ot Vepleaders and Jeolails, 
Anno 32 H, 8. cap. 30. 
Anna 18 Eliz. rap. 14. 
Anno 21 Jace 1 cap. 13 & 
Annis 16 & 17 Car. 2. cap. 2. 


he is guilty aliter & alis mods, and at another place; whereupon iſſue was joined,. 
and. verdict for the plaintiff ; but for the badneſs and uncertainty of the iſſue, upon 
a motion in arreſt, judgment was ſtaid, and a repleader awarded. 2 Lev. 164. 
M, pi v. * 8 | - 

a aſſumpſit againſt an adminiſtratrix, the defendant pleaded gud ip, non 2 | 
inſtead of the inteRate and after verdict a repleader — awarded. of 2 

But if on an iſſue tendered by the plaintiff, the defendant joins the ſcilicet by the 
plaintiff's name, or the plainti you the ſcilicet by the defendant's to an iſſue ten- 
dered by the defendant ; this ſhall be amended, there being a negative and affirmative 
before between the plaintiff and defendant, which is the pattern from whence the 
jofning of that iſſue is to be taken; and this being a plain miſtake, as appears from 
the nature of the thing, of one man's name for another. 1 Rel. Abr. 200. Yely. 65. 
Cre. Fac. 67. $ C. and Cre. Elia. 752. Stile 167. Palm. 524. L. p. 

In an action upon a penal ſtatute the defendant pleaded non debet to the informer, 
& de hoc ponit ſe ſuper patriam; and iſſue was joined, & predic“ the informer 
ſimiliter, without mentioning the king; and after a verdi& for the plaintiff. 
a repleader was awarded, 1 Vent. 122. Uv. Heal. 2. Keb. 788. S. C. 

If the jury do not find aſſets to a certain value, the verdict is inſufficient, and a: 
repleader ſhall be F and the iſſue tried by another inqueſt. 4 Ed. 3. 15. 
Doc. pl. 313. 6 Med. 3. | | 

As to the time when a repleader is to be awarded, it ſeems that at common law a: 
repleader was allowed as well before as after trial, becauſe a verdict did not cure an 
immaterial iſſue ; but it ſeems to be now ſettled, that no repleader oughtto be allowed. 
before trial, becauſe the fault of the iſſue may be helped by the trial by the ſlatute of 
| jeofails.' 1 Salk. 579. 3 Keb. 664. 6 Med. 3 8 ＋ | 

It is held by a multitude of authorities, that after a demutrer a repleader is not to · 
be admitted, becauſe by the demurrer the parties have put themſelves on the judg- 
ment of the court. 5 Co. 52. Rigeway's caſe. 

It is ſaid to have been uſual in ancient times to award a upon a writ of? 
error in B. R. but it ſeems to be now agreed, that there can be no repleader upon a+ 
writ of error. 2 222 2 Lev. 12. 2 Keb. 789. 6 Med. 102. 

It is held, that no repleader can be awarded after a default, 2 Salk. 578. 6 Mod. 3. 
no repleader after a diſcontinuance. Comb. 323. 

| Repleader ſhall.be granted, where the iſſue joined is immaterial and void, and 
does not at all determine the right; unleſs the caſe itſelf appear to be ſo bad, that 
no manner of pleading could have helped it. 1 Bur. Rep. 30l, 302+ 

So, where the iſſue joined is ſo very inconcluſive, that the court cannot tell how 
to give judgment upon it, id. ib. | 

Bur where it clearly 2 that the defendant can have no ticle or defence, What - 
ever ſhape or form the pleadings may de put into, there judgment ſhall be given and 
entered againſt him, without awarding a repleader. 1 Hur. Rep. 299 to ad. 

If a repleader be awarded, it muſt be without cofts. 1 Bur. Rep. 304- 

In an information in nature of a gyo warrants, againſt a mayor, he claims under 
an election and ſweating purſuant to a mandamus under 11 Geo. 1. c. 4. and ſhews- 
an election accordingly, and that he was ſworn purſuant to the ſaid ſtatute; but 
when he comes to ſpecify the manner of his being ſworn in, he, by miſtake, in fol- 
lowing an old precedent, ſhews a ſwearing purſuant to the charter, but not 
agreeable to the directions of the Mandamus-act. The replication takes iſſue on 
tbis-ſwearing in, which. was found for the king; the def not being permitted | 

. to 
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32 H. 8. 
cap. 30. 


18 Flix. 
cap. 1 ;. 


Waxims and Uules of Pleading. 

The firſt, aſter this manner, viz. © That upon iſſues tried in 
*« any the king's courts of record, judgment ſhall be given, any 
« miſ-pleading, want of colour, mſuffictent pleading, geqfail, miſ- 
*« continuance, diſ-continuance, miſ- conveyance of as miſ- 


joining of iſſues, want of warrant of attorney for the party 
„ againit whom, &c. or other default of the parties, their 
„% councellors, &c.“ 3 


The ſecond, namely, 18 Elix. cap. 14. to this purpoſe, viz. 


After verdict, upon action in any court of record, notwith- 
-« ſtanding default of form, falſe Latin, or variance from the 


10 repiſter, or other default in form in writs original or judicial, 
% count, declaration, bill, plaint, ſuit, or demand, or want of 
„original or judicial writ, imperfect or inſufficient retorn, want 
„ of warrant of attorney, default of proceſs upon, or after, any 
« aid prayer or voucher ; but not to extend to informations: as 
by the two firſt ſtatutes may appear. 1 
Now hereupon it is obſerved, that neither of the two ſtatutes, 
above-recited, extends to aid any perſon before, but after verdict, 
and not upon demurrer. : 3 
And that the ſtatute of 32 H. 8. which goeth only to defaults 
in pleading and matters therein mentioned, and not to declara- 


tions, extends but to the king's courts of record, and not to other 


inferior courts. 


But touching mzi-pleading, and the matters therein mentioned, 
it helpeth in indictments and informations after verdict, which 
the ſtatute of 18 Elix. doth not, but aids only in declarations, 
writs, and the caſes therein particularly ſet down; quod nota. 

Out of both which'ſtatutes of 32 H. 8. and 18 Eliz. have fince 
been taken divers caſes, as namely upon the firſt ſtatute, if no iſſue 
be joined at all; or as a report 8 Elig. by Catlyn, where an iſſue 
is joined that is not proper to the action, as not guilty, in debt. 

See, touching that, the book 28 Eliz. Dyer 347. where not 
guilty is pleaded upon an information of uſury, The like upon 
the ftatute.of 18 Eli. if the declaration be ill for matter. 


to give evidence of his being ſworn in purſuant to the act, which, however, was 
the fact, The court held it right, that he was not permitted to give ſuch evidence. 
But as this and eleven other iſſues were found for the king, without evidence, they 
conſidered the defendant's whole title, as one entire title, tho? ſplit into parts by the 


" replication; and were unanimous in ſetting aſide the verdict, upon payment of 


coſts by the defendant, and in giving him liberty to amend his plea; as the beſt 
method of coming at the true juſtice of the caſe, 1 Bur. Rep. 301 to 307. 


As 


ot Repleaders. and. Jeofails, -. 
As if tenant for life doth bring a guad permittat in the debet 


only, when the ſame ought to be in the debet and ſolet: and 
agreed by all the court 31 Elia. where the venire facias to the 
coronert, without cauſe at all; or, as the caſe there lies, where 
the juſtices of ni privs awarded to the coroners a fales, and 
verdict thereupon, which was no ſuch miſgcontinuance of proceſs, 
as is helped by the ſtatute of 32 H. 8. | 

So if the trial be in a wrong county. | , 

Quere tamen inde, for Mich. 2 & 3 Eliz. Dyer 188. and Mich. 
21 & 22 Eliz. ibid. 367. ſeem contrary, although proceſs awarded 
to the coroners without cauſe ; and although (as the firſt of the 
ſaid two books is) the trial was not between the parties to the 
writ; but between the tenant and the vyouchee. 

Yet anno 32 Eliz. it was ſaid to be ruled, that if one pleadeth 
an award in treſpaſs without ſatisfaction and iſſue, and verdict 
TR upon the ſame, yet not helped by that ſtatute ;_ guere 
inde. | ve 

And Micb. 33 Eliz. in the caſe between Upton and Walſh, no 
venire facias being put upon the file, ruled to be aided by the 
ſtatute, although it could not be found. 

See a report 1 & 2 Marie, where the declaration doth not 
warrant the writ : as in debt, where it doth appear, that the day 

is not yet come; or in treſpaſs, that the ſame is committed after 
the date of the writ ; or, a dec/aration be in the debet and detinet, 
by an executor. The ſame, and the like, although iſſue and ver- 
dict thereupon, are not helped by the ſtatute of 32 H. 8. 


Note, by what hath been faid, it appears, that the ſaid ſtatute 
of 32 H. 8. being (touching mi/-pleading, and the matters 
therein contained) in any of the King's courts of record, 


that the ſame helpeth not, in that caſe, in any other court 
of record. | 


For, as it ſeems in Stradling's caſe, in Plowden's Commentaries, 
if a ſtatute give an action in any of the King's courts of record, 
the ſame will not extend to Oxford, although the ſtyle be Cur 
Demint Regis, or to the Exchequer or Chancery. 

And yet if a ſtatute provides remedy for a thing by an action 
that lay before, (as it appears in Bro. tit, Conuſance) and doth 


not limit by expreſs terms where the ſuit ſhall lie, there it will 


lie in any of the ſaid courts. 


E In 


129 


— 


x 1538 Warns and Rules er leading. 
== In Which, if the law be fo; then touching miſgpleading and 
4 | miſ-joyning of iſſues in other courts, the fame is, as it was at the 
common law before the ſtatute of 32 H. 8. 12 8 
of wette Sce Fin. 20 Elz. Goldſborbugh's Reports 48. Where, in caſe 
remediable fur afumpſit, the defendant pleaded non afſumpſit, and found for 
y the ſtatutes 3 A g | LIT iy DIE ESC 
of jeefails, the plaintiff; and moved, there's no place laid in the declaration, 
| where the promiſe was made; and it's there faid, that when an 
ue is 'miſ-tried, it is not helped by the ftatute, and here no 
place is alledged, whereupon the trial may be had: but per Cur, 
the ſtatute ſhall be taken liberally; ſo that if the verdict be once 
g given, it ſhall be a great cauſe that ſhall hinder the judgment; 
for when it is tried and found for the plaintiff, he ought to have. 

Judgment. | | be 
| And Tin. 10 Fac. 1. Gadbolt 194. in an action brought in 
< | the Common Pleas, after verdict moved to ſtay jadgment, that the 
| venire facias did vary from the roll in the plaintiff's name; for 
that the roll was Peter, and the venire, John, and the poſtea 
agreed with the roll, his true name: where holden, that if no 
venire goes forth, the ſame is aided by the ſtatute We; and. 
it is in effect here, as if there were no benire fac. or Bub. corpora ;. 
vet, if the ſheriff do return 'a jury, the ſame is helped by the 

ſtatute of jeofazls. | f » a 

And Paſch. 12 Jac. Brownl. 2 Part 167. upon a motion to 
lay judgment, it was objected, that the words, et habeas ibi 
nomina jur', were omitted in the venire Fac, but benire fac duo- 
decim, Cc. were in the writ, and good, per totam curiam; for 
that the firſt words are ſupplied by the laſt, and the omiſſion 
helped by the ſtatute of jegfails, after verdict. 

And fee Mich. 21 Jac. Cro. 2 Part 672. in caſe for words, 
brought in Chancery by a clerk there, a venire was awarded re- 
tornable in B. R. in this form; vis. Venire facias duodecim guo- 
rum quilibet habet 41. terrarum, aut minus, &c. Moved to ſtay: 
judgment, that the venire was ill, and not helped by the ſtatute: 
of 27 Eliz. cap. 6. for that extends only to writs of venire fac. 

*Exceptedinin the King's-Bench, Common Pleas, | Exchequer *,] juſtices of 
MY a//ize, and no other courts, and the Chancery. is omitted, and. 
Caie betete, | | 
pag. 129. therefore the venire not warranted by the ſtatute. But per Cur.. 
this clauſe inſerted in the writ, although not warranted by 
e ee yet is not prejudicial to any, but makes the better. 
Ee. trial. 


4 


1 7 | | And, 


Ok Repleaders-anud -Jeofails--, 

And, by the common law, the judges may direct a venzre, to 
be guorum quilibet habeat tantum de terris ; and precedents * 
ſhewed, out of Chancery, where the venire was, as in this caſe. 
And per Cur. if it was not good at the common law; yet now 
clearly made good by 32 H. 8. Wherefore adjudged pro Quer. 
So Trin. 9 Car. 1. Cro. 1 Part 215, & 228. in 44 {acias 
in Chancery againſt C. upon a recognizance of 200 /. the defend- 
ant was returned dead, whereupon a ſecond. ire factas iſſued 
againſt the heir of C. and the tenants of the lands of C. tempore 
recognitionis ; upon which the ſheriff returned T. Terr-tenant of 
ſuch lands, and omitted to return any thing concerning the Lein: 
whereupon the defendant pleaded, that he had nothing in the 
lands at the time of the recognizance, nor eyer aſter. 

It was found for the plaintiff, that C. was feiſed, and moved 
in arreſt of judgment; becauſe nothing was returned againſt the 
heir, viz. that there was not any Heir, or the heir had nothing - 
and it is a non-return of the ſheriff, and not a return, and is 
not helped by the ſtatute of jeafails. 1 TEES 

But per Cur”, though the return had, been better, if it had 
been found who was heir, and that he was warned, or that there 
was not any heir in the ſaid county; yet it was well enough, 
and the miſ-return or inſufficient-return of the ſheriff, quad the 
heir (not being named in the return) is but a diſcontinuance, 
helped b ihe Ratute of jeofauls, | | 

Vide Hob. 326. where plaintiff declared in debt, upon a 
demiſe for rent: to which, the defendant pleaded, that before the 
rent became due, the plaintiff did enter upon him, not ſaying, 
he did expel, or hold him out; ſo that iſſue was only, quod guer' 
non intravit; and found for the defendant, and judgment given 
for him: for tho' the plea was inſufficient ; yet the verdict did 
fully anſwer the iſſue. . | | = 

And ſce Hob. 76. Banks verſus Parker, in freſpaſiy, for taking 
a kettle at V. The detendant juſtified, by reaſon of the cuſtom 


of the manor of T. And the plaintiff took iſſue de injuria ſua © 


propria abſque tali cauſa; and the venire was awarded de vi/n' de 
W. & manerio de T. upon the roll, and a verdict for the plaintiff: 
and tho' the plaintiff ſhould not have traverſed the cauſe generally, 
but the cuſtom ; yet that was adjudged to be helped by the ſta- 


tute of ſegfailt, as matter of form; becauſe aue tali cauſa con- 
tained the cuſtom, and more. . 


And idem ibid. Parker verſus Parker, the plaintiff brough 
trover and con verſion of certain goods againſt the defendant, and 
2 the 
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ſua propria, abſque tali cauſe 


- eee eee ee, 
the declaration was entered upon the imparlance- roll, with blank s 


or ſpaces for the day and year of the plaintiff's loſing the goods, 
and of the defendant's finding and converting them to his own 


proper uſe; but the iſſue- roll, and the other proceedings were 


perfect in this point. 


And per Cur', the imparlance- roll, being the original, cannot 
be made perfect by tne iſſue- roll, which was warranted by it; 
but in regard a verdict was given for the plaintiff, upon the iſſue 
of not guilty, the court gave judgment for him: for the declara- 
tion, as entered on the imparlance- roll, was good enough in ſub- 
ſtance; for the trover and converſion being laid in the auge 
dt tenſe, was before the action brought, and fo the fault in the 
declaration being only in form, is helped by the ſtatute of 
jeofails. | | 

And idem 117. Napper verſus Jaſper and George; where iſſue 
was taken in treſpaſs upon a preſcription, that J. S. prebendary 
of the prebend of P. in the tic of S. and all his predeceſſors, 

rebendaries, &c. had uſed, time out of mind, to keep a ſhep- 
berd for certain ſheep of theirs, following the ſame ſheep, 105 
the better keeping of them feeding together in a certain paſture, 
from the ſheep of the Earl of S. in the ſame raged; and the 
iſſue was found accordingly : and moved, that this was a void 
verdict ; for the preſcription was ſenſeleſs, and could not ſtand, 
that the ſheep could be kept time out of mind, from the ſheep 
of the Earl of S. being but one man's life. 

But yet the plaintiff had judgment according to the verdict ; 
for the ſubſtance of the iſſue was, he keeping the prebendaties 
ſheep feeding together, and the other part was but a conſequent of 


it, that by that means they were kept from the Earl's ſheep. 


Vide Stile's Rep. 2:6. where the plaintiff declared upon an 
aſſault and battery in Surrey: to which the defendant pleaded. 
juſtificatios in Middleſex; and the plaintiff replied, that the de- 
fendant did beat him in Southwark, which is in Surrey, de injuria- 

a ; and the iſſue was tried by a jury 
in Middleſex, and found for the plaintiff ; and objected, that the 
trial was not good, becauſe the venire faciat was from one place, 
when it ſhould have been from both; for here are two iſſues to 
be tried, and fo not within the ſtatute of eofarls. 

But per Cur”, the trial is well enough, for tho' two ifſues, yet 


by 8 they are made one, and to within the ſtatute of je. 
and helped by it. 


And 
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And ſee Godbo/t 8 5. where the plaintiff declared in account f 
divers receipts and parcels: to all which, except one, the defend- 
ant pleaded to iſſue, but for that one parcel he pleaded nothing: 
whereupon it was moved, that the plea was d//continued for not 
anſwering to that parcel, which di/continuance was not aided by 
the ſtatute of 32 H. 8. and the plaintiff could not have judgment 
according to bis declaration, becauſe of the parcel to Which no 
anſwer was made, no judgment could be given. F 

But per Cur', the ſtatqte of 32 H. 8. did extend to it; for 
the words of that ſtatute are, — After verdict found judgment ſhall. 
be given, any diſcontinuance notwithſtanding. 

And ſee Cro. Part 2. 534. where the plaintiff declared in 
treſpaſs, — Juare clauſum fregit, et alia enormia ei mtulit : the 
detendant pleaded the general iſſue, non culp. and the jury found 
4007: damages, in reſpect of the abuſe done by the defendant to 
the plaintiff's wife; and to ſtay judgment, it was moved, that 
the venire faciat wanted theſe words, —Quilibet jur per pleg', and 
therefore-1s, as if there had been no return of the writ. 

But per Cur, this is not a blank return, where no return 
is at all, or where the name of the ſheriff is omitted ; but 

this is an inſufficient return, helped by the ſtatute of zeofarls : 
for the omiſſion of the pledges, is but want of form, and not 
hke to Huſſey's.caſe, where there was no pledges returned upon 
the original. | f 

And idem Part 2. 353. where the plaintiff did declare in freſ- 

2 5 againſt the defendant, for entering his cloſe and houſe in G. 

o which the defendant pleaded in juſtification, that the ſheriff 
had directed a warrant to him upon a capias utlagatum, to take 
one J. S. who (as the common voice went) was at the plaintiff's 
houſe; whereupon he went thither in a foot-parh through the 
faid c/oſe, and aſked the plaintiff's leave to enter his houſe, to 
| ſearch for the ſaid J. S. and the plaintiff giving him leave, he 
entered the ſame, and not finding J. S. there, returned the ſame - 
way: the plaintiff took iſſue upon the licenſe, and had a verdi& ; 
and to ſtay judgment, it was objected, that there was not any 
replication for the clgſe, or any iſſue joined thereupon ; ſo that all: 
was diſcontinued. 

But per Cur', judgment ſhall be 1 for that which is 


found; and that which is diſcontinued, is helped by the ſtatute ., 
of jeofatls.. 


Vide 


_ —— 4 4 2 CY 
„ r — 


* — — * * - \ 
r 2 S y K : b 
= -S a no N bt” . £ 
— I IT ha” 3d 8 — | 1 4 6 . 
- K 1 — 22 * r * 
* — _ - . SAS EIS -$ 2 * 2 : 
— 7 ge $4 ag 4 » #7 A. 2 ” 22 Rs N . - 
p — — CTY. $a" * 1 
5 ;A £ f P 
, 


* 
F 
* # 
i 
if 


} 

N 
9 

4 


| 
18 
48 
2% 
* 
3 
$ 
* 
| 
«4 
7 
» 
L 3 


— — 6 
1 25 — = 
* 


157 


= * n . * 26s * — 

a * 3 « IP Neri e * * 5 T * * - 4 * — * * 3 7 1 
<1." * F = FP: a * e 7 3 « 1 7 . * "y > F \ * WS. 3 " * * 
I n > - : * - 
* — =_ , 
-. - - 
. - ” : — 
. _ 5 * = * 

1 a» — 8 * p * LF . 

< 2 : © 3 * . = * 

_ = 
” 


| Maxims and.Rules of Pleading. 5 
Vide Hob. 176. where in treſpaſs the defendant did plead, that 


Locus in quo (no place being aſſigned) was two:acres called B. in 


L. which was his freehold. And the plaintiff replied, that /ocus 
in quo, was a piece of land containing twenty acres, a quam, Sc. 
To which the defendant rejoined, Q4oad aliguam tranſgr' in præ- 
dictis viginti acris—— Non culp'. Upon which the plaintiff joined 


iſſue, and the verdict found for him: and to ſtay judgment, the 


defendant moved, that this was no 4//ue; for there was no twenty 
acres, nor place certain in the declaration. . | 

Yet per Cur”, the plaintiff ſhall have judgment; for tho' it be 
not in the declaration, yet cannot be ſaid a departure from the 
declaration, for both parties agree the zreſpaſs to be done at L. 


and ſo no, verdidl out of the matter, nor ½/ue; but a verdift 


helped by the ſtatute of jegfails. 
And fee Geldeſbrougb's Rep. 158. where in treſpaſs, for enter- ' 


ing the plaintiff's houſe, and breaking his cloſe, the defendant 


pleaded, that the houſe and cloſe contained twenty acres, and 
was his freehold : to which the plaintiff replied, —Quod locus in 
quo eft unum meſuagium, to which he entitles himſelf; and becauſe 
by his replication he only made title to a meſſuage, and did not 
maintain his declaration, which was the meſſuage and cloſe, 
awarded nil capiat per billam. ; | 
Quere, If this amounts to any more, than a diſcontinuance of 
the cloſe only, and ſo helped by the verdict. | 
But Cro. Part 2. 528. in debt upon four bonds, for payment 


of money, three of them were tried in London in Trinity term, 


and the fourth at Lent afjizes after; and there was not any con- 
tinuance from Trinity term to Lent afſizes, which was much in- 
ſiſted upon; yet the court gave judgment tor the plaintiff, 

So Brownlow's Rep. Part 1. fol. $1. a bill was exhibited againſt 
one of the clerks of the court of King's-Bench for money due 
upon bond; and iſſue being joined, the cauſe was tried, and 
found for the plaintiff: and to ſtay judgment, it was objected, 
that the bill not being filed, was not helped by the ſtatute of 
jeefails, nor within the ſame. | 

To which opinion the court ſeemed to incline, but gave leave 
to the plaintiff, to file a bill, that ſo the matter might be put to 
arbitration, | 

So Heb. 181. a bill was exhibited in debt againſt an attorney 
of the Common Pleas, upon which a verdict was had for the 
plaintiff; and to ſtay judgment it was objected, that the * 

bil 


Ok Repleaders and Jeofails, 
bill was not filed with the cio brevium, as it ought to be: but 
becauſe. the tenor of the bill was entered of Di: | in bæc verba, 
it ſeemed to be in the nature of the Want of an original after 
verdict, and fo helped by the ſtatute of jegfailt. 15 
To which opinion the court did incline; but would adviſe of 
it, becauſe it had been ctherwiſe adjudged in that court before. 


135 


But then we ſhall enquire, what matters are not remedicd or Matters not 


helped by any, or either of the ſtatutes of 32 H. 8. and 18 El. ee 
beforementionea (a). _ 


(a) At common law there was but little room for amendments, which appears 
by the ſeveral ſtatutes of amendments and -jeofails, and likewiſe by the conſticution 
of the courts; for, ſays Britten, the judges are to record the parols deduced before 
them in judgmen;s; alſo, ſays he, E. 1. granted to his juſtices to record the 
pleas pleaded before them, but are not to eraſe their records, nor amend them, nor 
record againſt their inrolment, nor any way ſuffer their records to be a warrant to 
juſtify their own miſdoiugs. Britt. 2. $ Co. q 

Hence it appears, that regularly at common law, neither falſe Latin, the omiſſion 
of a word, ſyllable, or letter, or other deſect or variance from the approved and 
legal forms, were amendable. 9 H. 7. 10. 4.4.6. 16, 8 Co. 157. 2 Hawk. 

. C. 192. i 

But out of this general rule there are the following exceptions: 

1. All miſtakes were amendable the ſame term, becaule it is a roll of that term, 
and fo in the breaſt of the court during the whole term, and when a new roll might 
be brought in the cauſe, and conſequently the ſame roll amended. 8 Co. 157. Black-- 
more's caſe. 1 Salk. 49. 6 Med. 274. 

That part of the count which records the writ was amendable at common law, 
though of a ſubſequent term ; becauſe the recording the writ was ſurpluſage, and 
the judges were not to record againſt a former record. 8 Co. 156, b. 7 11 6. 45. 
Vide Cre. Car. 144. 1 Sand. 317. | 

An eſſoin, if the plaintiff's name were miſtaken, or an efloin was made as guar-- 
dian, when there was no guardian in the writ, this was amendable at common law, 
becauſe ſuch an eſſoin was contrary to the writ, and conſequently an inrolment of 
it would contradict a former writ. 2 H. 4. 4. Fitz. amendment 7, 61, 7. Bre. 
amendment 26. 8 Co. 

Continuances could be amended at common law; as where A brought a bill” 
againſt B. who vouched C. who entered into warranty, and pleaded to iſſue, a venire 
facias, and a jura inter A. and B. was put in, which jurar” ought to have been 
between A. and C. and becauſe it appeared by the record of the ifſuc, and the award 
of the venire facias, and the venire itſelf, that the jurar' ought to have been between 
A. and C. this was amended, otherwiſe it would be an inrolment againſt a former 
record, 8 Co. 155. b. 1 Rell. Abr. 199. Vide for this Gro. Elia. 61. Style 339+ 
Yelv. 155. 2 Med: 316. | 

In the caſe of the King the writ was amendable, where the fault was in the form, .- 
as in a guare impedit brought by the King, this wiit was preſentere in end of pre- 
ſantare; and it was amended ; for it could not be intended that the original inſti- 
tution of the court was to deſtroy or leſſen the prerogative of the King. 8 Ce. 156, 
42 E. 3. 6. 

The tying down the courts fo ſtrictly not to alter their records after the firſt term, 


was foun very inconvenient, and many judgments were reverſed by the mifprifion 
of clerks, &c, Wherefore it was enacted, 


By 


- . {y 


Maxims and Rules of Pleading, 

For which ſee, firſt, Go/deſbrough's Rep. fol. 49. where the 

plaintiff brought his action againſt the defendant for an afault 

and battery; and the defendant was condemned therein by nicbil 

dicit, and a writ of enquiry of damages iſſued out; and then the 

plaintiff's attorney died, and another attorney, without warrant, 
prayed the ſecond judgment, and had execution thereupon. 


By 14 Ed. 3. c. 6. ©* That by the miſpriſion of a clerk in any place, whereſoever 
&« it be, no proceſs ſhall be annulled or, diſcontinued by 1 in writing 
one ſyllable, or one letter too much or too little, but as ſoon as the thing is per- 
« ceived, by challenge of the party: or in other manner, it ſhall be haſtily amended 
in due form, without giving advantage to the party that challengeth the ſame 
e becauſe of ſuch miſpriſion.“ 2 

The judges conſtrued this ſtatute ſo favourably for the ſuitors, that they extended 
it to a word. 8 Co. 158. a. But they were not agreed whether they could make 
theſe amendments as well after judgment as before. 8 Cs. 157. b. which occaſioned 
the 9 H. 5. cap. 4. by which it is declared, That the judges ſhall have the ſame 
power as well after as before judgment, as long as the record or proceſs is before 
them; and this ſtatute is confirmed by 4 H. 6. c. 3 with an exception, that it 
ſhall not extend to proceſs on outlawry, or to records or proceſſes in Wales. But 
by 2 Sand. 40. this laſt exception, and the like exception in 8 H. 6. c. 15. em to 
be annulled by the ſtatute of 27 H. 8. cap. 6. 26. by which it is enacted. rat the 
laws of England ſhall be uſed, practiſed, and executed in Wales. 

Though theſe ſtatutes gave the judges a greater power than they had hte, yet 
it was found that they were too much crampt, having authority to amen thing, 
but proceſſes, which they did not conſtrue in a large ſignification, fo ts ts compre» 
hend the whole proceedings, but confined it to the meſne proceſs and jury proceſs, 
Wherefore, to enlarge the authority of the courts, | 

By the 8 H. 6. cap. 12. it is enacted, «« That for error aſſigned in any record, 
< proceſs, or warrant of attorney, original writ, or judicial panel or return, by 
5 razing or interlining, or by additions, ſubtractions, or diminution of words, let- 
« ters, titles, &c. no judgment or record ſhall be reverſed or annulled, but the 
judges in any record, proceſs, word, plea, warrant of attorney, writ, panel or return, 
in affirmance of judgment, may amend all that which to them ſeems to be the 
miſpriſion of the clerk, (except appeals, indictments of treaſon, felony, and out- 
lawries of the ſame) and the ſubſtance of the proper names, ſurnames, and additions 
left out in originals and exigents, contrary to the x H. 5. and other writs con- 
taining proclamation ; and if certified defective, the parties in affirmance of judg- 
ment may alledge the variance between the record and certificate ; and if found and 
certified it ſhall be amended. ] 

By the 8 H. 6. c. 15. The judges, in any records or proceſſes before them, by 
« error or otherways, or in returns of ſherifts, coroners, bailiffs of franchiſes, or 
« others, may amend the miſpriſion of the clerks of the courts, or of the ſheriffs, 
„ coroners, their clerks and other officers whatſoever, in writing a letter or ſyllable 
« too much or too little.“ | 
4s theſe ſtatutes extended only to what the judges ſhould interpret the miſpriſion 
of their clerks and other officers, it was found by experience that many juſt cauſes 

were overthrown for want of form, not aided by any of theſe ſtatutes, though they 
were good in ſubſtance : wherefore, for further relief of ſuitors, the two acts of 
34 Aun. & 18 Eliz. were made. See 1 Fac. Abr. 89, 90. 


Cur, 


ot Kepleaders'aiid' eolails.” 


1 "Car; \ If the' attorney dies after JN, a new attorney may 


pray execution without warrant ; but here the attorney died be- 
fore the ſecond judgment, and therefore he that comes after, 
ought to have a warrant of attorney. 8 
Prot bon. If one of the parties dies after judgment, the writ 
ſhall abate. | | 

And per Cur', This is not within the ſtatute of jeofarls ; for 
a verdi is that, which is put in iſſue by the joining of the 

arties. | | Hr 
: 80 Hob. 112, tt3. The plaintiff declared in treſpaſs for an 
aſſault and battery made v him by the defendant, who pleaded 
juſtification, and conveyed an eſtate to himſelf by copy of court- 
roll in à certain piece of ground, ; grows of the manor of D. 
whereof J. S. was ſeiſed in fee; and becauſe the plaintiff came 
in upon it, he laid his hands malliter upon him. | 
And the plaintiff, in his replication alſo, conveyed to himfelf 
an eſtate by copy of court -roll to another piece of ground within 
the ſaid manor, and lays a preſcription in the faid F. S. Lord of 
the manor, to have a way over the defendant's piece of ground: 
upon which they were at iflue, and verdi& for the __ 
And ee opinion, this was no iſſue at all, nor thing, 

nor ibly iſſuable, and therefore the verdict muſt alſo be void, 
and fo not holpen by the ſtatute of zeofails : for a verdict cannot 
make that good, which the court ſees cannot be in law; ſo that 
this is in the office of the court to judge. 

80 Cro. Part 2. 526. in treſpaſs brought in the King's-Bench, 
for taking and carry ing away three loads of wheat, ſet out for 
tithes, contra. pacem Domini Regis, the words vi & armis were 
omitted. 

Per Cur', The bill ſhall abate, for it is the eſſential part of the 
declaration, and that which induceth the court to ſet a fine for 
the King, and it is not helped by the ſtatute of fecfails: and fo 
adjudged Hill. 13 Fac. in the caſe between Velſted and Taylor, 
where judgment was reverſed, becauſe vi & armis was omitted. 

Vide Hob. 127. in debt upon the ſtatute of 21 H. 8. the writ 
was, Præcipe A. quod reddat nobis & B. qui tam pro nobis, quam 
pro ſeipſo ſeguitur centum & decem hbras, quas nobis & præfat B. 
debet. And the count was, for taking to farm fix acres of land, 
and holding the ſame for fix months, per quod act is accrevit, for 
601. And for further taking to farm other lands, and holding 
the ſame for ſive months, per quod actia accrevit, for gol. To 
which the defendant pleaded, — uod ipſe non debet prefat' B. qui 

I fam, 
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tam, &c. prœædictas centum & decem libras, negue aliquem in de 


denarium in forma qua, &c. whereupon iſſue was joined, and the 

jury found, that the defendant did owe 304. and for the relidue— 

Dod non debet. des: Bo. ee eee of ee 
And to ſtay judgment, it was objected.,. 


(1.) That the verdict expreſſes not for which farm, nor which 


of the months the 30/. was due; Jed. non allocatur, for the de- 


mand and iſſue were for 110 l. in ſeveral, tho', it would have been 
more formal to have diſtinguiſhed them. 1 
(2.) The defendant hath not anſwered the writ and declaration, 
for the plea ought to have been as the demand is, —Quod ipſe non 
debet dicto Domino Regi, & prefat' B. gui tam, Sc. And this 
was allowed, becauſe penal laws are excepted out of the ſtatute 


of jeofarls. 


And ſee Hob. 101. where judgment was reverſed, becauſe there 
were no pledges to proſecute entered for the plaintiff, and ſo not. 
within the ſtatute of jeofailt; ts a. penal law excepted out 
of the ſame. "MY os unn bit: vi 
But ſee Trin. 30 Eliz. in Com. B. rough, go. where a 
writ of r:ght was brought againſt Baron & Feme, of two parts 
of forty acres of land in S. who pleaded, that J. S. was ſeiſed, 
and deviſed to his wife one of the tenants for life, the remainder 
to B. in fee, who was his heir, who died, and they prayed in aid. 
of B. who joined in aid with them, and then they came and. 
pleaded to the grand affize; and the firſt day of the term the afiize- 
appeared, and ſixteen of them were ſworn, whereof four were 
Knights, the reſt Eſquires and Gentlemen; and the title was, as 
before in Trinity term, anno 28. for B. was tenant in that other 
action for the third part. 

Per Cur', This is not aided by the ſtatute, for here is no oer- 
tainty in the grant; yet if the thing granted had had a certain 
name given to it, as Black- Acre, or the like; then, tho' the 
pariſh had been miſtaken, it would have been good enough. 

See more of theſe two fatutes of 32 H. 8. and 18 Elia. after, 
in the title Error. | 


In the next place, we ſhall take a view of the two laſt flatutes,. 
concerning jeofails, viz. 
21 Jac. 1. cap. 13 & 16. and 
17 Car. 2. cap. 8. 


* 


and enquire, what miſ- pleadings are aided by the ſame, and what 


are not. 


By 
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By the ſtatute of 21 Fac. 1. cap. 13. after verdict given in any 9, 21 Jac. 
court of record, the judgment thereupon ſhall not be ſtayed, or concerning 
reverſed for any variance in form only, between the original write. 
or bill, and the declaration, plaint, or demand, or for lack of 
an averment of the parties life, or lives, ſo as it be proved he or 
they be in life; or for that the venire facias, habeas corpora, or 
diſtringas, was awarded to a wrong officer, upon an inſufficient 
ſuggeſtion ; or that the vie was in ſome part miſ- awarded, or 
ſued out of more or fewer places than it ought to be, ſo-as ſome 
one place be right named; or for miſ-naming any of the jurors, 
either in the ſurname or addition, in any of the writs-or returns 
thereof, fo as conſtat de perſona; or for want of a return of any 
of the ſaid writs, ſo as a panel be returned and annexed there- 
unto ; or for that the officer's name is not ſet to the return; fo as 
it . proof that the writ was returned by him; or by 
reaſon that the plaintiff, in an 'ge#ione firme, or in any perfonal 
action, being under age, did appear by attorney, and the verdict 
paſs for him. Ro 
1 This act ſhall not extend to any writ, declaration or fait of 
appeal of feny or marder, nor to any indictment or preſentment 
of felony. murder, or treaſon, nor to any proceſs upon any of 
them; nor to any writ, bill, action or information upon any 
penal ſtatute. - wes 


And by 16.& 17 Car. 2. cup. 8. it is enacted, That after ver- ga. 1669 17 
dict judgment ſhall not be ſtayed nor reverſed in the King's courts Cer. 2. con- 
of record at Weſtminfter, or courts of record in the counties £1, "5/0" 

Palatine of Cbeſter, Lancafter, or Durbam, or courts of the Feat 

ſeſſions, in any of the twelve ſhires of Wales, for default of 
form, lack of -pledges ; or but one pledge to proſecute, returned 
on the original writ, for default of entry of pledges upon a bill 
or declaration; or for default of bringing into any court, of any 
bond, bill, indenture, or other deed, mentioned in the pleading ; 
or for lack of allegation, of bringing into court of letters teſta- 
mentary, or letters of adminiſtration ; or by reaſon of the omiſſion 
of vi & .armis,' or contra pacem z or for miſtake of the Chriſtian 
name, or ſurname of the plaintiff or defendant, ſum of money. 
day, month, ur year, being rightly named in any record pre- 
ceding ; or in the fame record, whereunto the defendant might 
have demurred. * 

Nor ſor want of ber paratus eft verificare, or hoc 2 efl 
ver jſicure per rerordum; or for that there is no right vue, fo the 
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Cauſe were tried by a jury of the county or place where the action 


is laid; nor for not alledging or omiſſion of prout patet per 
recordum. wee if i Satt * 
Nor ſhall any judgment be reverſed after verdict, confeſſion by 
cognovit actionem, or relifta verificatione ; or for lack of miſeri- 
cordia or capiatur; or by reaſon that a capiatur is entered for a 
miſericordia, or a miſericordia for a capiatur. A REI ö 
Nor by reaſon that ideo conceſſum eſt per curiam is entered for 
ideo confideratum eſt per cur iam. 1 20 | 
Nor for that increaſe of coſts, after a verdict in any action; 
or where a nonſuit in replevin is not entered to be, at the requeſt 
of the party to whom the judgment is given. 
Nor by reaſon that the coſts are not entered to be by conſent of 
the plaintiff. | | n 163159 v3: | 
But that all fuch omiſſions, miſtakes, and fuch like as theſe, 
not being againſt the right of the matter of ſuit ; nor whereby 
the iſſue or trial are entered, may be amended by the judges of 
the courts. 75 9 Sn | 
This act ſhall not extend to appeals, indictments, or preſent- 
ments of freaſon, felony, or murder; nor to bills, actions, &c. 
upon penal ſtatutes, other than concerning cuſtoms and ſubſidies 
of tonnage and poundage. 2 pr. ; 


And by the ſame ſtatute it is provided, that no execution ſhall 
be ſtayed in the ſame courts by writ of error, or ſuper ſedeas after 
verdict and judgment in any action perſonal, whatſoever, till 
ſecurity given, according to the ſtatute made in the third year 
of the reign of King James the Firſt, chap.. 8. whereby it is 
enacted, f 

That in writs of error brought upon any judgment after ver- 
dict, in any writ of dower,. or ęjectione firmæ, execution is not to 
be ſtayed, unleſs the plaintiff in the writ of error become bound 
to the plaintiff in the action, as the court ſhall order, That if the 
judgment be affirmed, or the writ of error diſcontinued by default 
of the plaintiff; or the plaintiff be nonſuit in the writ of error, 
that they ſhall. pay ſuch coſts and damages as the court ſhall 
rg : and the court may enquire, what ſpecial loſs the plain- 
tiff in the firſt execution hath by this delay; and this the court 
muſt alſo give him by way of increaſe of damages. 

This act doth not extend to writs of - error brought by execu- 
tors, nor adminiſtrators, nor any action popular, nor other action 
drought on a penal ſtatute, except debt for not ſetting io 

| EIEDES 3; 
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tithes 3 nor to any indictment, preſentment, inquiſition, informa- 
tion, or appeal. 

And here. we may alſo obſerve, as before, that neither of theſe 
two laſt cited ſtatutes extend to aid any perſon before, but after 
verdi&, and not upon demurrer. Nor doth either of them help 
miſe pleading, or defects in indictments, appeals, 'informations, in- 
7 iiitions, or preſentments, or any actions or ſuits upon penal 

tutes; except ſuch as relate to cuſtoms and ſubſidies of ee 
and poundage. : 


What defects in pleading, or otherwiſe; are e aided by ths aid 
ſtatutes, we ſhall give you * examples of, as follows: 

And, firſt, ſee Pd. 23 Car. 1. Rotulo 51. in B. R. More- 
field and Webb's caſe, reported by Auen. fol. Placito 
Where, in a writ of error upon a judgment in the palace court 
at Weſtminſter, in an action upon the caſe, upon a promiſe, and 
verdict for the plaintiff; it was moved for error, that the habeas 
corpora jur was not returned ſerved, but only a panel of the 
jurors names annexed to it; which caſe is aided by the 
ſtatute of 21 Jac. 1. cap. 13. of jeofails, which helpeth, when 
there is not any return upon the writs of venire facias, habeas 
corpora jur', and diſtringas jur'; ſo as a panel of the names of 
the jurors be returned and annexed to the writs. 


Whereupon it was objected, 


(J.) That the ſtatute. of 21 Jacobi extends only to writs, and 
not precepts, which iſſue out of the palace-court. 


(2.) That the palace-court was erected by letters patents 
6 Car. 1. which was after the ſtatute. | 


But Reſolved, 


1 That the oalace-coure i is within the i intention of that ſtatute ;. 
me amendment in any action, ſuit, plaint, bill, or 


* Juſtice Jones was angry, That Ro queſtioned, if this 
ſtatute did extend to the gran ee in Wales. 


But agreed per Cur. That the ſtatute ſhall not nnd to infe- 
rior courts in theſe points. 


2. Reſolved, 
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2. Reſolved, That it extends to courts, erected after the ſta- 
tute, and ſo not within the equity therof. . 
And fee Mich. 13 Car. 2. in B. R. Tubb and Valwyn's caſe, 
(Keble, vol. 1. 7 882. tit. Auerment, where the plaintiff moved 
to ſtay judgment in ment, becauſe the life of the party (during 


Averment ad Whole life the defendant bath a leaſe) was not averred, (according 


to 10 Ed. 4. 18.) which by 21 Fac. 1. cap. 23. is to be inquired 

of by the ſheriff, or other officer, as the court ſhall think fit. | 
And by Foſter, the like rule was made before the ſtatute, in 

the Lady Morley s caſe, after verdict, as here. 


\foerment 4. But ſee Mich. 21 Car. 2. Lee verſus Edwards, in Modern Re- 


ports, fol. 14. where an action upon the caſe was brought upon 
two promiſes; _ | | 

And the fr /t was, That in conſideration the plaintiff* would be- 
flow his labour and paius about the defendant's daughter, and would 
cure her, the defendant did promiſe to pay Jo much, and would alſo 
pay for the medicaments. 

Secondly, In conſideration the plaintiff had cured the defendant's 
daughter, the defendant did promiſe to pay fo much. 7 * 

And to ſtay judgment, it was objected by Raymond. That the 
plaintiff did not aver in his declaration, That he hud cured the 
deſendant s daugbter, the conſideration of the firſt promiſe being 
future; and both promiſes found, and entire damages given. 

But Tw:!/den ſaid, it is well enough; for now it lies upon the 
whole record, whether he hath cured her, or not; but if it had 
reſted upon the fir/t promiſe only, it had been ill. 

And in the ſecond promiſe, there is an averment of the cure; 
ſo that now, after verdict, it is helped; and the want of an 
averment is helped by a verd:#, in many caſes. 

Vide Hil, 22 & 23 Car. 2. Rotulo 233. in B. R. Hoſkins verſus 
Robins, in Sander's Reports, Part 2. fol. 32. where laid, That 
the inſufficiency of pleading a licenſe, is helped by the ſtatute of 
Jeofails, after verdict. { 

And ſee Aich. 24 Car. 2. in B. R. Holman againſt Dodde, 
Keb. vol. 3. tit. Amendment, pl. 15. where the plaintiff in debt, 
upon an obligation to perform covenants in an indenture, aſſigus 
breach for non-payment of rent at Mzchaeimaſs, according to the 
leaſe, but then, or 40 days after, by the bond. ir” 

To which the defendant did rejoin, That he paid the ſame at 
Michaelma/s ; It de hoc ponit ſe ſuper patriam, Et prediftus, the 
plaintiff Amiliter. 5 | | 


After 


| © Of Reploaders and JYeofaſls, 
Aſter verdict, it was moved by Staples to ſtay judgment, for 
that the iſſue is misjoined; and tho' it were guod prediftus Ra- 
bertus (who was the defendant) for Rowl/andus (he Kite, and the 


directions to the clerk were right; yet being no iſſue, there was 


no verdict, and ſo not aided by the ſtatutes of 16 & 17 Car, 2. 
cap. 8. 


bac ponit, &c. Et prediftus, the plaintiff ſimiliter. 
For (as in 1 Cro. 317. Pl. 380 

That Robert did not pay, Cc. therefore not aid 

according to 2 Cro. 579. Pl. g. in Aldridge's caſe: but the rent be- 


ing reſerved only at Michaelmaſs by the leaſe, tho' the bond be at 


Michaelmaſs, or forty days after, is well enough. 


Vide Pajch. 26 Car. 2. in C. B. Naylor verſus: Sharpley, & ab, 


coronator, com palatin Lanc', in Modern Reports 188, 189. where 
one brings debt againſt the ſheriff of that county, and ſues him to 
the ORR and directs a capias to the chancellor, who makes a 
precept to the coroners of the ſame county, being fix, to take his 
body, and have him before the juſtices of the Common Pleas at 
1 at ſuch a day: and one of the coroners being in ſight 
of the defendant; and having opportunity enough to arreſt him, 
doth.it not; but they all return--- Non et inventus, tho he might 
have been taken every day. | 


Whereupon the plaintiff brings his action in Middleſex againſt 


all the coroners, and has a verdict for 1007. 

And to ſtay judgment, Serjeant Ba/awyn objected, That the 
action ought to —— been brought in Lancaſter. 

He agreed to the caſes put in Buſwer's caſe, in Co. Lib. 7. 
where the cauſe of action ariſeth equally in two counties; but 
here, all that the coroners do, ſubliſts and determmes in the 
county palatine of Lancaſter ; for they make a return to the Chan- 
cellor of the county palatine only, who makes a return to the 
court. | . 

He inſiſted upon Huſſey and Gilò's caſe, in Dyer 38. and fur- 
ther ſaid, That this action is grounded upon two wrongs; one, 


The not 8 him when be was in fight; and the other, For 
the returning, 


and entire damages given. 


He allowed, That two ſheriffs make but one officer; but ſaid, 


That every coroner is reſponſible for himſelf only, and not for 
his companion. | 


Serjeant 
2. 


And here its no iſſue, That the defendant did perform, Er de 


its an iſſue — the rejoynder, 
by the ſtatute; 


on elt inventus, when he might eafily have been. 
taken, Now, for the wrong of one of them, they are all charged, 
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Serjeant Turner and Pemberton, contra; That the action was 
well brought in Middleſex, becauſe the plaintiff's damage aroſe 
there, by not having the body here at the 5 1 Nn 
They cited Bulwer's caſe, and Dyer 159. b. and agreed, That 


the Ctancellor of the county palatine returns to the court the ſame 
anſwer that the coroners return to him; ſo that their falſe return, 


is the cauſe of the prejudice that accrues to the plaintiff in this 
action, the ground whereof is the return of Non eft inventus ; 
which is the act of them all. r 

That one of them ſaw him, and might have arreſted him, and 
that the defendant was daily to be found, Cc. are but mentioned 
as arguments to prove the falſe return. 

And they conceived, hat an action would no more lye againſt 
one coroner, than againſt one ſheriff in London, or any other 
place where there are two. o. 6 

Then, as to the firſt objection taken by Baldwyn, they ſaid, 
That admitting the action to be laid in another county than where 


it ought, yet after verdict it is aided by the ſtatute of 16 & 17 


Car. 2 if the venire come from any place of the county where 
the action is laid: it is not ſaid, in any place of the county where 
the cauſe action ariſetb. Now this action is laid in Muddleſex, 
and fo the trial by a Middleſex jury is good, let the cauſe of action 
ariſe where it will. | 

Cur', That ſtatute doth not help your caſe ; for it is to be in- 
tended, when the action is laid in the proper county, where it 
ought to be laid, which the words proper county implies. 

ut they inclined to give judgment for the plaintiff, upon the 

reaſons given by Turner and Pemberton. | 


And ſee Keble, vol. 2. pl. 8. tit. Eſcape, Hepping againſt Hune- 
yard, where, in an action on the caſe, for reicuing of one taken 


in execution, after verdict, 


Stroud moved to ſtay judgment, on Hetley 34. That no action 
upon the caſe will lye againſt the ſheriff, or by him: Sed non allo- 
catur, for the ſheriff may be a beggar; and therefore, though the 
plaintiff may have an action upon the caſe againſt him for the 
eſcape, yet he may take the priſoner again. 

And as to its being ſaid, That the party being arreſted by the ſbe- 
riff of Devon, at Topſham, the defendant reſcued him at Exeter; 
the court agreed, the eſcape to be the ſame all over England; but 
that it 0 to have been ſhewed how the party came into Exe- 

| fer: 
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ter: for this cannot he intended; nor (being the ſubſtance of the 


matter) ĩs it aided by the ſtatute of 16 & 17 
of ander 10-5155 501 ni 26 bas 0114 MS, 30 G31, 

And idem. vol. rodem pl--26. Frain & wxer adminiſtratix of Sma- 
man vorſus Painter. where, in an action of debt for rent, the 
plaintiffs did declare, That the inteſtate, out of his term, made 
an under leuſe to the defendant, yielding and paying, &c. and 
that the inteſtate. (died ſuck! a day,) and adminiſtration was com- 
mitted to the ce tt LES 

To which the defendant did plead, That the inteſtate affigned 
to K. to commence after his death; abſque boc, That he died poſ- 
feſſed of fach a term, -prout; and upon this fraverſe iſſue was 
joibed, and verdi for the plaintiff. IS, 

And to ſtay judgment, Saunders objeted; 
r Thar the action was in the debet and det inet; which can- 
not be by adminiſtrators, as plaintiffs, 2 

(2.) That the rent is reſerved half-yearly, and there is a yeat 
and quarter's rent found due, which is impoſſible. 2 

2 * ro quer, The right is tried, and fo the declaring in the 


« 2. 8p. 8. 


debet and detinet, when it ought to have been in the detine? only, 
is _—_ the ſtatute of 16 & 17 Car. 2. cap. 8. of jegfails, as 
Ee , 


in the of Cumber againſt Walton, 
(3.) The expoſition of the year and 2 is well enough, the 
time being one of the terms upon which it was reſerved, 
Cur', If it did not appear the plaintiff were adminiſtrator, as it 
doth, the debet were of the ſubſtance, and aided by the ſtatute, 


which the court agreed ; and the ſecond exception was miſtaken, 
otherwiſe it had been ill. 


And idem vol. eodem Pl. gr. tit. Slander, Croft againſt Winter. 
Where an action upon the caſe was brought for words ſpoken in 
London of a miniſter, viz. He is a thieviſh rogue, and flole a plate 


out of Wadham-College in Oxon. And the plaintiff having a ver- 
dict in London to ſtay judgment, 


wu 


Sanders moved for the defendant that here was a m trial, Miſ-trial, | 


which ought to have been at Oxford; as in Fordand Brook's calc, 
Cre. part 3. 261, - 

Jones contra, on the ſtatute of 16 C 17 Car. 2. cap. 8. this be- 
ing tried by a jury in the proper place, and the juſtification ſhould 
have been in London, the felony being tranſitory, and not local; 
as robbery, Sc. RW : 


U | And 


E Gy ro. rooting 


- 
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And the court agreed, this was a jeo full. 
Tuiſden, The felony is local, whether it come in by way of 
juſtification or declaration; and as in the caſe of Throbwalke, the 
juſtification makes the matter to ariſe there ; as where a conſtable, 
on an action laid here in London, doth juſtify in Eſex, there the: 
„ e hit Fiimints 

Keeling chief juſtice, and the court agreed to it in the caſe of a 
conſtable : but in caſe of a ſheriff, or bailiff, it's aided by the ſta- 
tute, eſpecially the words being confeſſed to be ſpoken in. Landon. 
And Idea k fea affirmed , bib zasbudet 2% dowd oT 

b Denen e 93-0 Av? 

(a) The foregoing ſtatutes being chiefly calculated-to aid imperſections after ver- 
dict, and the ſtatute 27 Elia. aiding defects in form only on a general demurrer, it 
was thought adviſeable to enlarge the authority of the courts further in fayourof ſui- 


„ 


tors; (Cartb. 66. Skin. 49) and therefore, 
nn. 


= the ſtat. 4 & 5 cap. 16. for the amendment of the law it is enacted, 
% That where any demurrer ſhall be joined and entered in any action or ſuit in any 
court of record, the judges ſhall proceed, and give judgment according as the 
<< very right of the cauſe and matter in law ſhall appear unto them, without regard- 
«© ing any imperfection, omiſſion, or defect in any writ, return, plaint, declaration, or, 
« other pleading, proceſs, or courſe of proceeding whatſoever, except thoſe only which 
„ the demurring party ſhall ſpecially and particularly ſet down and expreſs together 
« with his demurrer, as cauſes of the ſame, notwithſtanding that ſuch imperfection, 
« omiſſion, or defect, might have heretofore been taken to be matter of ſubſtance, 
<< and not aided by the 27 Elix. ſo as ſufficient matter appear in the ſaid pleadings, 
« upon which the court may give judgment according to the very right of the cauſe, 
<« and no advantage or exception ſhall be taken of or for an immaterial traverſe, or 
« of or for the default of entering pledges upon any bill or declaration, or of or for 
«© the default of alledging the bringing into court any bond, bill, indenture, os 
* other deed whatſoever, mentioned in the declaration or other pleading,. or of or 
<<. for the default of alledging of the bringing into court letters teſtamentary, or let- 
ters of adminiſtration, or of or for the omiſſion of vi et 'armis, & contra pacem, or 
either of them, or of or for the want of averment of hoc paratus gi werificare, or 
© hoc paratus verificare per recordum, or of or for not alledging prout patet per recor- 
„% dium; but the court ſhall give judgment according to the —5 right of the cauſe, 
as aforeſaid, without regarding any ſuch imperfections, omiſſions and defects, or 
s any other matter of like nature, except the fame ſhall be ſpecially and particularly 
« ſet down and ſhewn for cauſe of demurrer; And that all the Lowes of jeofaily 
« ſhall be extended to judgments which ſhall be entered upon confeſſion, nibil dicit, 
© or non ſum informatus, in any court of record, and no fuch judgment ſhalt be re- 
e verſed, nor any judgment upon any writ of enquiry of damages executed thereon, 
ebe ſtayed or reverſed, for or by reaſon of any imperfection, omiſſion, defect, mat- 
<« ter or thing whatſoever, which wauld have been aided and cured by any of the 


[4 ſaid ſtatutes of jeofails, in caſe a verdi of twelve men had been given in the ſaid! 


action or ſuit, ſo as there be an original writ or bill, -and-warrants of attorney 
« duly filed, according to the law as is now uſed.” ES = 255 
Notwithſtanding the great enlargement of the power of the judges, by the above 
recited ſtatutes in amending writs, proceſſes, &c, yet none of them were thought to 
extend to writs of error; and the rather, becauſe ſuch amendment would not be in 
affirmance of the . but it being found: that defective writs of error occa · 
ſioned great delay of juſtice, By 


> 


By the 5 Goo. 1. it is enacted, That all, writs of error wherein there ſha} be 
'<6 any variance. from. the ws „or other defę d, may and ſhall be amended. 
« and made agreeable to ſuch. record, by the reſpective courts where ſuch writ or 
« writs. of error. ſhall be made returnable : and that where any verdi& hath been 
&« or ſhall be given in any action, ſuit, bill, plaint, or demand, in any of his Majeſty's. 
« cqurts of record, the judgment thereupon ſhall not be ſtayed or reverſed for any 
« defect or default, either in form or ſubitance, in any bill, writ original or judicial, 
« or for any variance in ſuch writs from the declaration or other proceedings.” 
In debt upon 7 8. M. c. 25. againſt the officer who preſided at the election of 
members of parliament, for refuſing to deliver a copy of the poll: after judgment 


for the plainulf in B. R. and errot brought in the Exchequer chamber, the plaintiff ' 


moved to amend in ſeveral particulars, which he was ordered to give a note of to 
the other ſide. And now they came to ſhew cauſe againſt their being amended. 
The krit amendment deſired was in the warrant of attorney, where the bailiff was 
ſtiled bug: for Burgi. Chaſyre. There is nothing to amend this by, as there was in 
the caſe of -C:ate and Duche's of Hamilton, where they produced the common rule 
in ejedtment, and that was the foundation for putting in the attorney's name. 
2. To put the word vic. into the di/iringas. I: i: Rex fidei . &c. Somerſet” 
falutem, omitting vic. There is likewiſe nothing to amend this by; no award of 
it upon the roll, as there is of the venire facias, And nen conflat, but it might be 
deſigned to be directed to the coroner, 3. They would amend the teſte of the venir, 
which in words is to ſolve a diſcontinuance, The award is guinden Martini, and 
they have taken it out teſte the firſt day of Hilary term; and now they would teſte 
it in Michaclmas term. 4. The other amendment they would make, is, to add 
continuances. Of them they have no need, having a verdict, which cures the want 
of them. Reeve. This is a proceeding upon a penal law, and therefore the court 
will be ſtricter than in common actions. And as the ſtatutes of jeofails will not 
help them, they muſt ſhew it to be amendable at common law. In the cafe of the 
Queen and Tuc in, which was an information for a libel, where the di/ſiringas was 
teſte the day after the return of the venire, the court on great debate refuſed an 
amendment, Marg. The queſtion is, whether this be a penal popular ſtatute 
within the exception of the ſtatutes of jcofails? I agree, where a man is intitled to 
an action at common law, and an act of parliament comes and gives him an encreaſe 
of damages; that is not to be taken as a penal ſtatute. 9 Co. 71, 3 B. 378. 
But this is not that caſe. Any perſon who demands the poll may have the en 
if he be refuſed it, and that ſhews it to be a popular ſtatute. All amendments are 
either at common law or by ſtatute, Nothing was amendable at common law, bur 
the ſame term. 8 Co. Blackmore's caſe. Salk, 50. By 14 Ed. 3. c. 6. and 8 H. 6. 
c. 12. ſuch faults only are amendable, as proceed from miſtake, not ignorance: if 
the teſte of a writ be after the return of it, that is a plain miſtake, and amendable ; 


but when a man deſignedly makes it teſte of one term, when it ought to be of 


another ; that is matter of judgment. Show. 80. The direction of a writ is a more 
eſſential part than the teſte of it, or the return. It cannot be a writ unleſs it be 
direQed to ſomebody, but it may be good without a return, as where it is vicentiel. 
Where there were two ſheriffs, and the writ was directed vice comiti ; there indeed 
it was made vice camitibus, becauſe there was a direction, though an improper one. 


2 Cre. 188. L. 110. Yorke, At common law nothing was amendable, but the 


act of the court, If vic. is to be put in now, it will be giving an authority after 


the execution of it. In the caſe of Sleper v. Child, in Cre. Fac. the word vic. was 


ut in, but that was becauſe the award of the venire warranted it, which-the award 
re does not; for it is of a ſubſequent term, and at a time when the defendant had 
no day in court. In Cre. Ekz. $20. the return of the venire was held amendable, 
but not the teſte, becauſe that is never mentioned in the awarding it upon the roll. 


Comyns Serjeant contya, The ſtatutes of amendments do not except popular achions, 


as the ſtatutes of jeofails do. 3 Lev. 975. In a qui tam, We. on the ſlatute 3r 
Blix. for 30. for Alno horſe in Sm not tolled, there was an —— 
2 | | 
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So Salt. 324. 1 Roll. Abr. 205. pl. 3. Cro. Car. 275, 278. Jones 302. I Roll. Ar. 
202. pl. Df Breton. 156. upon the ſtatute of ue and cry, the day of com- 
mitting the robbery, was amended. It appears the writ was intended to be directed 
to the ſheriff, for there is in it com'tus, and therefore we may put in vic. accordin 
to Yelv. 69. Cro. Fat. Shloper v. Child, So the teſte of writs have been amen 
2 Cro, 442. Yelv. 64. Cre. Car. 38. 2 Cro. 64. 2 Brownl. 102. Moor 99- Cro. 
Alia. 183. Moor 684. Cro. Eliz. 203. 2 Cro. 162. Moor 465. Cre. F z. 467. 
Nay 57. 2 Tones 41, And we may add the continuances according to x Roll 
Abr. 200, 205, 206. pl. 6. Pengelly Serjeant. The crown has no part of this 
penalty, but the party grieved has it all, and he has an antecedent right before 
bringing the action, which a common informer has not. He ſhall have coſts. 
1 Roll. Abr. 516. pl. 5. Sir V. Jones 447. 1 Ven. 133. Cre. Car. 539. As to the 
warrant of attorney, we need not put in any addition. The other is right, and 
that is ſomething to amend by. Then as to the vic', this writ is returned by the 
fherift; ſo no colgur to ſay it might be intended to go to the coroner. In C. B. 
the laſt term, between Child and Sloper, the venire was to the ſheriff of Farwickfhire, 
and the habeas cor pora to the ſnheriff of Nottingham, and this was amended. 3 Mod. 78. 
So Paſc. 8 V. 3. B. R. Wright v. Inhabitantes de Penhurfl, the venire was amended 
from de placito hutefii & clamoris, to de placito tranſęer & contempt', contra flatut” de 
hue & cry. As to the teſte, vide Hardraſs 321. 1 Roll. Abr. 201 pl. 36. Cro. Elia. 
572. And the continuances being only matter of form, may be entered at any time, 
1 Roll. Abr. 205. 2 Ce. 211. Ihe court doubted as to the continuances, but 
held all the reſt amendable. And Eyre J. quoted Kite v. Epiſcopum Worcefler, Paſ. 
7 W, z. where one of the defendants names was omitted in the di/ringas, and it 
was amended after trial. Aajournatur. And afterwards, when it came on again, 
the court declared for all the amendments, except the want of continuances, which, 
they had debated again. And for the amenc-nent the former arguments were inſiſted 
on; and 1 Roll, Abr. 200, pl. 27. Yelv. 156. 26 H. 6. amendment 33. were cited. 
in anſwer to which it was inſiſted, that continuances were the a& of the court, and 
the ſtatute 8 H. 6. extends only to miſpriſions of the clerk. 8 Cz. 156. b. Stiles 359. 
3 Lev. 431. And towards the end of the term the Chief Juſtice delivered the opi- 
nion of the court, that the continuances might be entered at any time, as well after 
as before the judgment; and a diſtinction was taken between miniſterial and judicial 
acts, the firſt of which were at common law amendable at any time, but the latter 
not after the ſame term. And as to amendments of judicial acts, a difference was 
made between amendments which deface and alter the record, and ſuch as are only. 
additional to it, in order to eke it out and complete it. 1 Stran. 136. Mich, 5 Geo. 1, 
—_— v. Smith, fg 
After verdict for the plaintiff, Strange moved in arreſt of judgment, that it wag, 
an action of aſſault and battery, to which the defendant had pleaded /5n affeult, and 
the plaintiff had replied de injuria ſua propria, cancluding to the country ; and with-. 
out any /imiliter on the part of the defendant, had carried the cauſe down to trial. 
Serjeant Girdler, e contra, would have maintained it, becauſe there was. an ifſue- 
joined upon the vi & armis. To which it was anſwered, that that had been held. 
to be immaterial, Stratford v. Neale. And the court inclining to arreſt the judg- 
ment, the Serjeant at another day moved for leave to amend, and cited many _— 
to prove that /imiliter was but form, and amendments on 1 14 5) iſſues were 


infinite, Cre. Fac. 502, 67. Fitz. amendment 32. 8 Co. 161. b. Dy, 160. 1 Rl. 
Abr. 200. Cra, El. 435, 752. 2 Roll. Rep. 59. Strange, contra, admitted a. miſ- 
joinder of the iſſue would be helped, the 32 "1 8. c. 30. expreſsly mentioning it; 
but the objection here was not matter of form, for the defendant was not obliged; 
to join iſſue, he might demur; and in many caſes the replication. of de injuria pro- 
ria was demurrable to: that it not being pretended the iſſue-book was right, there 
was nothing to amend it * The court were all of opinion that it was a fatal ob- 
jection, and not amendable ; ſo che judgment was arreſted, 1 Strau. 641, Mich. 
12 Geo. 1. Cooper v. Spencer. 

C 8&4. 


Ot Futendment, | 
4 #4 


C HAP. VIII. 
Of IN TEZNDMENT. 


11 the next place we ſhall give an account, more amply than 
before, what conſtructian the lau doth male of the intention of 
the parties, as to contratts, and other matters. 

And for this, firſt, ſee Cro. 1 Part 141. Paynter verſus Paynter, 
Trin. 6 Car. 1. in B. R. where, in an action upon the caſe ſur 


ofſumpfit, the plaintiff declared, That the defendant promifed, if 


the plaintiff, ad ejus inſtanciam, would marry his daughter, he 
would pay unto him 20/. and give to him 20 Prench crowns 
towards a wedding-dinner. | 

And the plaintiff faith in fact, That be married the defendant's 
daughter, and required him to pay the 201. which be had not 
paid. 

Upon non aſſumpfit, it being found for the plaintiff, it was 
n, That e declaration * not good; fre the promiſe is 
but conditional, viz. If the plamtiff, 4 inſtanciam defendentis, 
would marry the defendant's daughter; and ſo he hath not averred 
the performance of the condition. | | 

But the whole court conceived upon this agreement, to marry 
the daughter ad inſlanciam, and he marrying her; it ſhall be in- 
tended, ad inſtanciam, without averment. 

And ſee Cro. 1 Part 163. Mich. 7 Car. 1. in B. R. Taverner 
and Shingles caſe; where the plaintiff declared in debt upon an 
J with condition to perform the award of J. S. and 
J. D. 


ſo that they made it before the 10h day of Ober next, 
under their hands and. ſeals: and if they do not agree, then to 
ſtand to the umpirage of J. V. fo that he made it in writing, 
under his hand and ſeal, before the 2875 of October following. 

The defendant pleaded, That J. S. and J. D. did make no 
award before the 107h day of OZober. 

The plaintiff replied, It is true, they did not; but J. N. did 
make the umpirage and award before the 28:75 day of October, 
. alia the defendant was to pay 30 J. unto the plaintiff upon 

h a day, at ſuch a place: and for non-payment, &c. 
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It was moved, That the ſubmiſſion was void, and incertain 3- 


for it is, — That if they do not agree; and it doth not appear to 


what they ſhould agree; /ed non allocatur, for the words, IF they 
do not agree, have the intendment F they do not agree, to make 
their award under their hands and ſeals before ſuch a day. For 
otherwiſe it is quai a non-agreement with the condition. 

(2.) It was objected, That the award was void, becauſe the 
money was appointed to be paid at the houſe of one V. S. a 
ſtranger ; ſed non allocatur ; for the appointment of the payment 
of the money at a ſtranger's houſe (eſpecially as here, 'being”a 
common inn) cannot be unreaſonable, nor an unlawful act; for, 
by intendment, the plaintiff ſhall procure ſuch kindneſs, that the 
money may be paid there ; ſo the award was adjudged good prima 
facie, and the plaintiff had judgment. | 895 

And ſee Styles Rep. 465. Weed and Gunſton's caſe, Mich. 
1655. in B. R. where in an action upon, the caſe, for ſcandalous 
words ſpoken of the plaintiff, viz, for calling him 7raytor ; the 
iſſue was tried at the bar, and the jury found for the plaintiff, 
and gave him 1500. damages: and upon ſuppolition, that the 
damages were exceſſive, the defendant moved for a new trial. 

It was ſaid, that after a verdict, partiality of the jury ought 
not to be objected or queſtioned, and — no new trial. 

Glyn Chief Juſtice : it is in the diſcretion of the court to 
grant a new trial; but that muſt be a judicial, and not an arbi- 


trary diſcretion ; and the court may take notice of the miſcar- 


riages of juries, and grant new trials upon them : for a jury may 
ſometimes, by indirect dealing, be moved to fide with one party, 
and not to be indifferent between both parties; but it cannot be 
ſo intended of the court. And a new trial was awarded. 

And ſee Co. lib. 5. 120. Long's caſe, where in an indictment 
of murder, error was alledged, becauſe the indictment was ſaid 
to be taken before V. S. coronatore Domine Reginæ infra liber- 
tatem dictæ Dominæ Regine ville ſuæ de Coſſam prædid per 
viſum corporis; and it was not alledged to what places the liberty 
did extend, nor what part, or any part of the town of Caſſam, 
was within the liberty: ſo as it doth not appear, that the coroner 
had juriſdiction; and it was ſaid, That indictments which do 
concern life, and which are the King's counts, ought to have a 
plain and preciſe certainty, to which the party may anſwer, and 
ſhall not be taken by argument. . 


"Pe | 
But 
R 


But reſolved by the court, that the indictment was 
enough: for if an indictment be certain to a general intent, the 


fame is good enough: and in this caſe the indictment is certain 


enough to a general intendment, becauſe Cofſam is within the 


liberty of Caſam; and that the town itſelf ſhall be intended to be 


out of the liberty of the town, is a ſtrained conſtruction, which 
the law will never allow of, 


And ſee Co. lib. 4. 65. Fulwod's caſe, Mich. 33 Eliz. where 


A. being ſeiſed of a houſe in London, acknowledges a ſtatute to 


the Chamberlain of London, for 3 according to 
the cuſtom (a); and afterwards acknowledges another recogni- 


(e) In London there hath been a court of orphahs, time out of mind; and there 
hath been a cuſtom, that if any free-man, or free-woman, dies, leaving orphans under 
age unmarried, that they have had the cuſtody of their body and goods, and that 
the executors and adminiſtrators have uſed to exhibit true inventories before them ; 
and if there appeared to be any debt, to be bound to the Chamberlain, to the uſe 
of the orphans, in a reaſonable ſum, to make a good account thereof upon oath, 
after they have received them ; and if they refuſed, to commit them till they were 
bound. This is a good and reaſonable cuſtom ; and if the ecclefiaſtical court will 


compel them to make an account there againſt this cuſtom, a prohibition lies. 


Hebart's Reports, caſe 313. Zuche's caſe. 
Bill againſt the city of London by plaintiff, in behalf of himſelf and the reſt 


of the proprietors of orphan-ſtock, to have an account of the produce of that fund, 


and to haye the ſurplus of that fund for ſome years laſt paſt to be applied to make 
good the deficiencies of former years, for that by ſtat. of 5 & 6W.& M. c. 10. ſed. 13. 
the produce of that fund is applied to the ad be of the annual ſum of 47. per 
cent. to the proprietors, or ſo much thereof only, as the money, by this act appointed 
to be raiſed and paid as aforeſaid, ſhall yearly amount unto, to ſatisfy and pay to- 


wards the ſaid intereſt to the ſaid orphans equally in proportion, &c, and that there 


is no proviſion by the ſaid act, for making good the deficiency of any former year 
by the ſurplus of any ſubſequent year, &c. King C. aſſiſted with Raymand Ch. J. 


and Felyl, Maſter of the Rolls, held that the general intent and ſcope of this act 
was, to ſecure 41. per cent. to the city orphans for ever, for the reſpective ſums due 


to them from the city, and the ſeveral funds thereby raiſed, are appointed for that 
purpoſe, and the city is made truſtee for them, and are to have no benefit by thoſe 


tunds, until the 4/. = cent, be paid to the orphans ; and though fe2?. 13. of the act 


lays, that the fund ſhall be yearly applied only to the payment of the annual intereſt 
of 41. per cent. yet the word (only) in that place ſhall not controul and overthrow 
the . tenor and ſcope of the whole act, and that clauſe ſeems chiefly calcu- 
lated for the benefit of the orphans, to prevent any miſapplications, or to apply any 
part of the annual fund to make good former deficiencies, before the 41. cent. 
tor the current year be fully paid and fatis5ed, and not give the benefit and advan- 


tage of any yearly ſurplus to the city, till all former deficiencies be made good to 
the orphans. It was deerced, 


= 


' 


That the city ſhall account for the ſeveral years ſurpluſſes * by them, and 


pay over ſuch ſurpluſſes to the orphans pro rata, until the former deficiencies be 


made good to them, &c. Per Cur, 7 Vin, Abr. 209, cites MS. Rep, Hill. 2 Geo. 2. 
In Cane. Laddt v. London: city. 


- 
- 
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bill obligatory, ſealed with three ſeals (a). But it doth not appear 


ſuch form as enfucth : 


Recorder, ſhall have the cuſtody of one ſuch ſeal, which ſhall ſeverally remain with 


whom ſoch obligations ſhall be cecogatecd, ſhall take for knowledge of every ſuch 
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zance before the Recorder and Mayor, to B. who ſued execution 
thereupon, and had a /therate, but it was not returned; and th 
ſheriffs, upon that, delivered the houſe in execution to 83. 
The ſubceſſor of the Chamberlain ſued execution upon his 
recognizance, by elegit, to the Serjeant at Mace. | (: 


Amongſt other matters in this caſe, it was objected, 

That here was no recognizance in the nature of a ſtatute found ; 
for the jurors have found —2wod A. veniebat coram Recordatore 
civitatis London, & T. O. Majore ſtapule, Et retognovit ſe debere 
B. 2o0l. and doth not ſay, — Secundum formam flatuti, &c. nor 
Per {criptum ſuum obligatorium. 

. Whereas the ſtatute of 32 H. 8. provides, that it ſhall be by 


en Hen. 8. tap. 6. ſecf. 2. The Chief Juſtice of the King's Bench, 
and the Chief Juſtice of the Common'Pleas, every of them by himſelf, and in ther 
abſence out of term, the Mayor of the Staple at Weſtminſter, and the Recorder of 
London together, ſhall have power to take recognizances for debts ; according to 


Know all men by theſe preſents, us A. B. and C. D. to be held and firmly bound 
to J. S. in 1001. ſterling, to be paid to the ſame J. or his certain attorney ſhewin 
this writing, his heirs or executors, in ſuch a feaſt, &c. next enſuing after the date 
of theſe preſents ; and if we fail in payment of the faid debt, we will and graut, 
that there ſhall then run upon us the pain ordained and provided in the ſtatute of 
the Staple, fo the recovering of debts for merchandizes bought in the ſame, Datcd 
ſuch a day, &c. 250 

Sect. 3 Every obligation made according to this act ſhall be ſealed with the ſeal 
of the party, and alſo with ſuch ſeal as the Sing ſhall appoint, with the ſeal of one 
of the ſaid juſtices, or with the ſeals of the Mayor and Recorder, and with their 
names ſubſcribed, that ſhall take the recognizance ; and the Juſtices, Mayor, and 


chem. 

Sect. 4. Such perſon as ſhall be aſſigned by the King ſhall write all ſuch obli- 
gations, and cauſe the ſame to be inrolled in two rolls indented, whereof one ſhall 
remain with the juſtices, or with the ſaid Mayor and Recorder, that ſhall take 
the recognizance, and the other with the writer; and the perſon appointed for 
writing and inrolling ſuch obligations, or his deputy, ſhall dwell in London, upon 
pain to forfeit for every time that he ſhall be abſent two days, 10/7. 

Sect. 5. The perſon aſſigned to write and inrol ſuch obligations, at the requeſt 
of the creditors, ſhall certify ſuch obligations into the Chancery, under the ſeal of 
the ſaid perſon. . — | 

Sect. 6. Every perſon to whom ſuch obligation ſhall be made for default of pay- 
ment, ſhall have like proceſs and execution as hath been uſed upon any obligation 
of ſtatute-ſtaple. | 

Set. 8. Every perſon, that ſhall have proceſs for execution by reaſon of any ſuch 
obligation, ſhall pay to the King, at the time of the ſealing of the — oue 
half- penny for evety pound contained in the ſaid obligation. | 5 6 

Set. 10. Every of the ſaid juſtices, and the ſaid Mayor and Recorder, before 


recognizance, 


ct Amtendwent, J . 

niche 

by the verdict, that it was according to the ſtatute, and although 
that verdict, being the words of lay- men, ſhall be taken accord 


ing to their meaning, and there needs not ſo preciſe form in 


them, as in pleading; yet the ſubſtance of the matter ought to 
appear either by exptels words, or by words equivalent; ſo as 
cha ought to be a convenient certainty, the which, if it be 
falſe, the party for ſuch falſity may have an attaint. 

But it was reſolved, that the verdict was good; for inaſmuch 
as they have found a recognizance before the Mayor and Recorder, 
- &c. It ſhall be in a verdi& of laymen, intended according to 
the ſtatute, for otherwiſe _— cannot take any record; and alſo 


the ſequel of the verdict doth imply, That there was a r i- 
rance in the nature of a ſtatute, otherwiſe no execution be 


ſued thereupon. _ + | 


izance, 35. 44, and the clerk that ſhall write and inrol the ſame, 35. 4d. 
and for the certificate of every ſuch obligation, 20d. And if any of the ſaid juſtices, 
Mayor, Recorder, or clerk, take above the ſum limited, they ſhall forfeit 40l. 
Set. 11. No Mayor or Conſtable of the Staple, for the payment of money, ſhall 
take any recognizance of the Statute-Staple, upon pain to forfeit 40/. the one 
moiety of the ſaid penalties to be to the King, and the other moiety to the 
that will ſue for the ſame. Provided that this a& be not hurtful to any Mayer no 
Conſtables of the Staple, for any. bond of Statute-Staple taken between merchants 
=—_ free of the Staple, for merchandize of the Staple between them bought and 
The laws of the Staple ſeem to be obſalete fince the taking of Calais. 


+» 


X CHAP. 


153 


- 


__ Maxrims and nuten of Pleading. 
e e e = 
Of BrIIS of Exerrpron + 


I HE N touching bills. of excepti g. 
This (as it feems by 27 H. 8. in Fatam's action upon tlie cafe) 
is, when one of the parties, for the in/ufficiency of the evidence 
on the other ſide (as he conceives it) doth offer to demur upon 
the ſame, and the court thinking it to be good, or the other party 
ö refufing the ſame, do not agree to it; then the court ought (upon 
—_— to ſeal to the party, ſo refiſing, this exception in a Jill, 
which: upon a wrz# of error (as appears by: Fitz. Nat. Brevium) 
stat. Nam. may be afligried for error; whereupon, by the fazure, (a) a writ 
2, cap. 31. (if need be) is to be awarded to thoſe juſtices, to- acknowledge or 

(a) See Stat. W:/tm. 2. c. 30. before, in p 
ſtatute, the Ellert une have been 22 

That the ſtatute extends to the plaintiff as well as defendant; alſo to him who 
tomes in loco tenentis, as one that prays to be received, or the vouchee ; and in all. 
actions, whether real, perſonal, or mixed. 2 Inft. 427. 

It ſeems agreed, that no bill of exceptions is to be allowed in treaſon or felony, 
for the words of the ſtatute are, when one is impleaded before any of the juſlices, &c. 
And if ſuch bills were allowed, it would be attended with great inconveniency, 
becauſe of the many frivolous exceptions that might be put in by priſoners, te the 
delay of juſtice ; belides, in criminal caſes, the judges are of counſel with the pri- 
foner, and are to ſee that juſtice is done him. 1 Sid. 84. 1 Keb. 324. Raym. 486. 
1 Vent. 436. 

The ſtatute extends not only to all pleas dilatory and peremptory, but to prayers 
to be received, oyer of records and deeds, &c. allo to challenges of jurors, and any 
material evidence offered and over - ruled. 2 Inft. 427. Dyer 231. pl. 3. Raym. 486. 

If in a trial to a title upon a leaſe for years, the judges (though inſiſted upon) 
14. will not direct the jury that the probate of a will is concluſive evidence, but will 

gy enly tell the jury that it is good evidence, and thereupon. the jury find there is no- 

fuch will; yet a bill of exceptions will not lie; for though the evidence be con- 
cluſive, the jury, if they will, may run the hazard of an attaint. Raym. 404, 

If one offers to demur upon evidence, and is over- ruled, and after judgment 
2 writ of error is brought, this cannot be affigned for error, but it is a proper caſe 


for a bill of exceptions, and the ROY Hey the ſtatute in that caſe appoints. 
Cre. Car. 341. f 


67. In the conſtruction of which 


>: 


My 


. es) by bop of 97 2. 
ny their deed ; but (as it ſeems) h the aid bogk of 27 H. 8. 
need not, j eb be allowed in arref of judgment, 
And it appears by Fizz. Natura Brauium, and 34 H. 4. That 
this Gal wil te ſea bejare judgment, and not after. 


= My Lord Cote is of opinion, that the ſtatute, notwithſtanding theſe words, 


If 2/pon complaint made Z the Juſtices the King cauſe the record is come before jo 


Tae pfronly Jo che on Pleas, but ta all other coutts af record, on whole 
judgments a writ of error ies to che King's-Beach, but alſo to the county courts, 
the hungred, and court-haron ; for therein, ſays he, the does are moſt likely to 
err 4 and . ts given in them a-writ of error lieth not, but a writ of 
falſe judgment in the C. B. yet the caſe being in the ſame or greater miſchief, che 
purview of this ſtatute doth extend to theſe inferior courts. 2 1nft. 427. 

If one of the juſtices ſets his ſeal to the bill, it is ſufficient ; but if they all 
refuſe, it is a contempt in them all, for which the party grieved may have a writ 
8 upon the ſtatute, commanding them to put their ſeals, &c. 2 Infl, 427. 

aym. 182. 

Although no time be appointed by this act when the juſtices ſhall put their ſeals, 
the party muſt pray the ſame before judgment; but if they deny it, then may they 
be commanded after judgment to put their ſeals, and then the putting of their ſeals 
after 7 ſhall be ſufficient, 2 Infl. 427. 

But where a corporation-book was offered in evidence at the aſſizes, to prove a mem 
ber of the corporation not in poſſeſſion, and refuſed, and no bill of exception was then 
tendered, nor was the exception then reduced to writing, ſo the trial proceeded, 
and a verdict was given for the plaintiff ; the court being the next term moved for 
a bill of exceptions, it was urged for the bill, that the law required gued preponat 
exceptionem ſuam, and no time is appointed for the reducing it into writing, and the 
party is not grieved till a verdict be given againſt him; and the ſame memory, that 
ſerves the judges for a new trial, will ſerve for a bill of exceptions. On the other 
fide it was ſaid, that this practice would prove a difficulty to judges, and delay 
of juſtice, that the precedents and entries ſuppoſe the exception to be written down 
upon its being diſallowed, and the ſtatute ought to be conſtrued ſo as to prevent 
inconvenience, the words of the act are in the preſent tenſe, and fo is the writ 
formed on the act. Holt C. J. If this practice ſhould prevail, the judge would be 
in a ſtrange condition ; he forgets the exception, and refuſes to ſign the bill ; ſo as 
ation muſt be brought : you ſhould have inſiſted on your exception at the trial, 
you wave it if you acquieſce, and ſhall not reſort back to your exception after ver- 
dict againſt you, when perhaps, if you had ſtood upon your exception, the party had 
other evidence, and need not have put the cauſe on this point; the thing requires the 
exception ſhould be reduced to writing when taken and diſallowed, like a ſpecial 
verdict, or a —_— to evidence, not that they need be drawn up in form, but 
the ſubſtance muſt be reduced to writing whilſt the thing is tranſacting, becauſe it 
is become a record, ſo the motion was denied. 1 Salk. 288. Wright v. Sharp, 

When this bill is ſigned, there out a ſcire facias to the judge who ſigned it, 
ad cognoſcendum ſcriptum, and the ſcire facias to the judge, his return with the bill 
muſt be entered on the iſſue-roll, and made part of the record, which is to be re- 
moved by writ of error. Vide 1 Lutw. 905, 906. 

When a bill of exceptions is allowed, the court will not ſuffer the party to move 
any thing in arreſt of Judgment on the point on which the bill of exceptions was 
allowed ; for his proper redreſs is by writ of error, and it is preſumed that the court 
was ſatisfied in the point when the party tendered his bill of exceptions. 1 Vent. 
356. 2 Lv. 237. 2 Fones 117, 
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| For the formal drawing up of bills of exception, ſee one to the 
evidence upon the trial at the affizes, in an action of 5 
afſault, and falſe impriſonment, brought by Verdon againſt Decele, 
Heyward, and others, in the King's-Bench, Hill. 33 & 34 Car. 2. 
in Brownl. Latine Redivivus, tit. Bills des Exceptions, and ibid. 
Mich. 32 Car. 2. where a writ of error was brought in the 
King's-Bench at Weſtminſter, upon a bill of exception, to evidence 
upon a trial at the bar of the Common Pleas court in Ireland, 


| 2 an ejectione firme, with ſome others there, under the ſame 
title, | 


CH A P. 


EN 


Of Vervicrts. 


; Verdict, is the anſwer of a jury, made upon any cauſe committed 
by -the court to their trial: which is twofold, ſpecial, or 
general. 6 28 

A ſpecial verdif is, when they ſay at large, that they find ſuch 
and ſuch matters to be done by the tenant, or defendant, fo declaring 
the courſe of the fact, as in their opinions it is proved; and as 
to the law upon the fact, they pray the advice of the court 
— | 2 e 8 
And this /pecial verdict, if it contain any ample declaration of 
the cauſe, from the beginning to the end, is alſo called a verdict 
at large. 

Whereof ſee divers examples in Stamford's Plea of the Crown, 
Lib. 3. cap. 9. es a . 


A general verdict is that which the jury find in general terms, 
upon a general iſſue: pe tes ; 
As in an action of diſſeiſin, the defendant pleads, no wrong. 
no diſſei/in ; then the iſſue is general, whether the fac? be a wrong, 
or not; which being put to the jury, they weighing the evidence, 
do either bring in their verdict for the plaintiff, that it is a wrong. 
and diſſeiſin; or for the defendant, that it is no wrong, no difſei/in. 
Vid. Co. 1 Info. 228. a. and New Book of Entries, tit. Verdict. 
Firſt, As to a Verdict, it muſt be ſufficient in matter and form, 


be the ſame /pecia/ or general; as, if the jury do not afſe/s coſts 


and damages, where the ſame ought to be found, and the like. 
And therefore 21 Ed. 4. 11. where a tender of homage was 

found to be made, and not ſhewed in what county; the fame was. 
ill. Quyere thereof, for it appeared in the. pleading, &c. 


14 


Next where the damages are to, be found entire or ſeveral. | Damagery 
Touching which, ſee a good caſe in r Ed. 5. 5. where the where to be 


inti 1 y : » found «x 
plaintiff did count in detinue of damages touching every part in and where | 


ſeveral ; and the jury found for the plaintiff to the dama 
twenty pounds entirely, if the things could not be had; w = 


of /everal. 
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by the better opinion, the damages ought to be found ſeveral, as 
the declaration was, | 
See the ſame caſe more at large in Bro, tit. Count; and fo is 
3 H. 6. 43. | 
And by g H. 6. 66, in waſt, the jury ought to ſever the 
/ damages he every ſeveral tree, and every ſeveral parcel ; but in 
' a writ to enquire of damages, thall find none, becauſe confe/t. 
And 8 H. 4. 6. the jury ſevered the damages in a præmunire, 
againſt the principal and acceſſary, as they gught to do. 
And fo 5 H. 6, 32. in forcible entry, where ſome found, to 
detain forcibly, and others, to enter forcibly. 
And fee alſo in the title Damages, in Brook, 22 H. 6. 73. 
where ſeveral tes, ſeveral damages. 8 | 7 
And ſee there afterwards, how demages may be ſevered; and 
H it is better to he many times: hut cos, according to 36 H. 6. 
1 7.4 | of 1 
And 17 A. 24. in 7 gainſt two, where one way faun 
guilty of part, and jheg ger o other part, the damages /evered. 
And fo is 22 4. 76, | 
But 29 . 33- if one perſon be found guilty of ſcueral tre/- 
paſſes, the damages may be aſleſt entirely. | 
And ſee Bro. Damages 118. 5 Ed. 4. that if one of the iſſues 
be a roi, and the damages entirely aſe, "is both jt, 
And 11 H. 7. 19 & 20. in treſpaſs againſt two, of #208 horſes 
taken /evera/ly damages muſt be /evera/: otherwiſe, if one be 


5 


charged with vera tre/paſſes, 


| | 5 
| See more hereof in the faid title of Damages, in Bro. Abridg- 
ment. | 


Verdis gd And, where a verdict ſhall make ill pleading good, ſee before in 
en pleading the title of Pleading, in 425 ſpecial 4 n. 5 
As 21 H. 6. Bro, Verdict 91. where the demandant intendi 
to counter-plead a r2/ceit ſaid, that the plaintiff riens avert jour del 
brief, and ſaid not, ne ungue puis, which was //; yet, if it be 
found for the price, the verdict hath made the plea good; other- 
wiſe not. The like of non-tenure. 
But by Brook, the ſame after verdict is helped by the ſtatute of 


jegfaili. | 
The like 22 Ed. 4. 46. que le baron ne uit ſeifie que dower jour 
del eſpouſals. 


Ihe like 5 H. 7. 14. if an executor plead, riens entermains jour 
del brief, &c. 5 us \ K | 0 
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The like 6 H. 7. 6. 3 H. 7. 8. and 20 H. 6. 22. 
Then, where the verdi is contrary to other matter of record. 


159 


Virdid contr* 


As 11 H. 6. 42. Bro. 96. in a writ of error, the death of one u m5” © 


of the parties to the writ was alledged ſuch a day, ef alii ꝰ contra; 
and the death found accordingly; yet becauſe it appeared by the 
ſame record, that the ſaid party alledged to be dead, had appeared 
three days after in perſon at the ni * in the firſt action, there- 
fore this verdict was holden a fesfail. b 

And 14 A 9. the ſpecial verdict was found a record for the 
defendant ; and the plaintiff, to diſable the verdid,, ſhewed the 
record to be otherwiſe, and good. | | 
And 25 Af. 2. the defendant in an affize did plead, that he did 
enfeoff the plaintiff within age, and after did enter upon him. To 
which the plaintiff replied, that the defendant was at age at the 
fame time, and ſo found accordingly; and the party being in the 
court in perſon, was adjudged by mfpeFion within age, and that 
ſtood, and the Verdict holden for none. 8 
And ſo ꝙ H. 6. 37. if the defendant in at plead matter, that 
proveth his deed, and yet conclude non e factun, and it be found 
accordingly ; yet 3 ent ſhall not be given upon the verdicł, 
but upon Nen confeſfron ; quod nota. | 

And 3 & 4 Mar. Dyer 147. a verdi# could not find, that the 
party himſelf was eſtopped by indenture. Fe 


Then, touching ſpecial verulicht, there is a ſtatute, vis. Weſt- of ge 
minſter the 2d, which ſays, quod fuſtie ad affiſas non compellerentur, V erdiaii. 


Se. (a 
57 8 whereof, as it appears in the parſon of Momeland's 
aſſize of freſh force, in Plowaden's Commentaries, as well upon every 
zecial ifſue, as general, the jury may give a ſpecial veruict; where 
e iffue in that caſe was upon the entry, pendant le brief. 
And ſo are divers other books to that intent; as 33 H. 6. 30, 
zt. and 18 Ed. 4. 48. upon the ple of nen derinet. ; 
And ſo 43 Af. 1. upon the iſſue frank, & de frank eftate. 
© Bu. 


And fo 4 Ed! 85. upon the ifſue; nt unque ſei que 
dewer, or, ne dona pur. nnn ” cya 
(a) By ſtat. J „. 2. 3 Ed. 2. c. 30. ſecti 2. Fhe juſtices ied to take 


aſſenes hall not compel. the jurors to lay, preciſely whether it, is diſſeiſin ot not - 
that they ſhew the truth of the fact; and require aid of the juſtices ; but if they will 
ſay that it is diſſeiſin, their verdi&t ſhall/be ad rte wield petit; and the juſtices 
ſhall 1 __ in aſhzes or juries, any other than thoſe that were ſummoned to the. 
ſ. ge at ” 


And 
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| And ſo 41 Ed. z. 10. where the reſteipt was tra verſed. | 
And ſo 33 H. 6. where the iſſue was, if the grantor of a rent, 
had any thing at the time of the grant. . 
And ſo 3 H. 6. 3. upon the iſſue of aſſets entermains, and afets 
per aiſcent, And ſo in every general iſſue. „ 
_ Yet 7 H. 4. 11. upon the iſſue of ſor franttenement, the court 
would not ſuffer a ſpecial verdict. . 
_ Buti &2 Mar. Dyer. 117. one did traverſe a leaſe, and the jury 
found ſpecially, and awarded to replead. 
And ſo 11 Elix. Dyer 284. in Crouch and Butler's caſe, where 
the iſſue was by an ab/gue hoc, and not a general iſſue. 
But 30 Ed. z. Fitzh. Abridgment, tit. fud ment, in parco fratto 
the defendant ſaid, that the plaintiff's wife delivered the beaſts out 
of the pound, ab/que hoc, que il infremt le pound; and the jury 
found a ſpecial verdict, that the headborough, inthe abſence of the 
batly (according to cuſtom) did deliver the ſame, and good; and 
the defendant difcharged, although the verdi# be ſpecial, upon 
the iſſue of ab/pue hoc, becauſe there it is a general iſſue. | 
And ſo is 32 H. 8. in an afſumpfit to make two things: the 
defendant ſaid, that he did aſſume to make other two things, 
without that, that he did afſume in ſuch a manner, &c. and found 
that he did aſſume to make one of the things contained in the de- 
claration, and not the other, and the verdict, for that laſt recited 
reaſon, good for the plaintiff for that one thing. Otherwiſe, if an 
iſſue be upon a traverſe ab/que hoc, that A. and B. did enfeoff. 
And ſee in Phawaden's Commentaries in Walſh's and Sanders caſe, 
that upon an indictment of felony a ſpecial verdi may be found. 
And it appeareth alſo, Mich. 1 & 2 Elix. Dyer 173. that in an 
ettaint @ ſpecial verdict was received, Veja?! 5 
Ofwhat Then ought to be known, what things the jury may take 
— take Conuzance of in their verdichs; as namely, matters in a foreign 
<ognizance. county, conditions, records, releaſes, and the like. a 
Of matters in And, firſt, touching matters in a foreign county, the book of 
png 22 Ed. 4. 19. is, that upon the general iſſue in decies tantum, the 
jury may take conuſance of money taken in another county: the 
like of affets, but need not be thereunto enforced ; qu. inde, be- 
cauſe tranſitory, and not like to treſpaſs in land; but may not 
ſpecially find the taking in another county. | { 
And ſo ſeems 1 A. 16. that they could not find the death, 
or a letter of attorney expreſly in another county. re tamen. 
Et vide Bro. 24. 
: / The 
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The like 7 Ed. 4.15 & 16. of a gnatian in another county, 
or a divorce. WIR YC TY ee 

And 3 & 4 Mar. Dyer 132. the jury found a {aſe in Londen, 

and alledged as an exception. And touching the damage that 

ariſeth in another county by an a& they are bound to find; as 

battery of the plaintiff's ſervants in one county, by reaſon whereof 

he loſt their ſervice in another county, although it be fo declared. 

And by 9 H. 6. 62. in treſpaſs of battery, or taking of goods, 

the jury may find him guilty in another town in the ſame county: 

otherwiſe of treſpaſs. local. aer 1 3 

But by 2 Ed. 3. 11, cannot expreſly find a tender of bomage in 

another count. eb 1.885. | 

And it appeareth 7 H. 6, Fitzh, Abridgment, tit. Aſfize 359. 
that the jury may ſpecially find a condition annexed to a feoffment, 
according to Littleton ; but otherwiſe to a releaſe ; but may not 

nd a weranty, becauſe that cannot be without deed. And in a 
writ of wright, the jury may find a releaſe of right ; but not a. 
collateral waranty. . x pes 

And ſo is 33 Af. 11, touching a feoffment upon condition. 

And ſo 28 A/. 17. and 17 A. 20. of a confirmation that dath 
enlarge an tate; otherwiſe not: but not a releaſe. | 
16 Af. 1g. and 43 A/. 41. A, feaſfinent given in evidence, the 
jury in reſpect of the livery are bound to find; but may not take 
conuſance of a releaſe. 1 | h 

And by 21 A/. 28. the jury did find a f22fment upon condition, 
not given in evidence. 5 | 


a writ of non moleſtando, or another matter of record, the ſame is record. 
void. 

Yet 28 /. 15. a verdi found a recovery, &c. 

And 2614/5. 5. verdic found a fine not pleaded, or given in 
evidence ſub pede figilli, whereof is a mirum made in the caſe, by 
the reporter: and ſo the like, the ſame year, Placito 3. upon a 
recovery found by verdid. 5 

And 26 Af. 2. the ver dict in an aſſi ze found an attainger, and 
the court there took it /. 

But touching this learning ſee Newſe's and Scholaftica's Aſſize in 
Plowden's Commentaries; where tis ſaid, that a note of a fine, or 
a recovery, without the record _ ſub pede figilli, or the num- 

ah -roll, 
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ber-roll, may be given in evidence, if the jury will io accept 0 
it: otherwiſe of pleading the ſame. 

And fo holden without doubt upon the ſame book 26 Af. and 
other books, that the jury may; and in ſome caſes ought to find 
a matter of record, which ſeems, when given in evidence, Jub pede 


Agilli. 


See more hereof in the ee of ee Me, and 1 evidence, 
antea. 


Spiritual mat- Then, how the jury ſhall find a bunu matter. 755 
12 Firſt, ſee 21 H. 3. 9. where a verdict in an aſixe found, that 
jury, the father of the tenant had taken the order of a deacon, and after 
married the defendant' s mother, &c. 
And 8 A/. 5. it was holden, that the jury in an-afize, may find 
the plaintiff or defendant to be a baſtard; but if it were. pleaded, 
it ſhall be tried by a certificate from the bine 
And 29 A. 2. a verdict in an aſſize found a W for that ſe 
is not a matter of record, but a matter in 1 fait 3 quod nota. _ 


"Where the Then, it appears in Amy T ownſend's caſe, in Plowdet's Com- 
jury finda mentaries, that if the jury, or an office, find a ſpecial matter, and 
1 conclude contrary, the court ſhall not in their Tee reſpect the 
contrary. Concluſion, but the ſpecial matter found; quod nota. 
And ſo is 28 A/. 17. 
But, as appears, 16 A. 15. if they find a pee matter, and 
conclude according to the law, the ſpecial matter is waived. 
And ſee 18 Eliz. Dyer 153. the jury found, quod non conce . 
prout def. &c. when it ſhould be the Phintiff, and * mT 4 


error. 


Verdict vary- Then, in 1 caſes the nerd, varying from the 8 al 
ing from be good, and where ill, and for whom the ſame doth find. 
— 8 or which ſee before in this chapter of verdicls in the diviñon 
where ill. of ſpecial verdict, and in the chapter of iſues, where they find 
part, or another day, and the like: and ſee the titles Count or 
Declaration, and Traver/?; as alſo the caſes enſuing, vis. 
36 H. 6. 2. in the caſe of nul tiel record pleaded, and a recog- 
nizance upon continen CONT. l 
And 16 JJ. 19. it's holden, that upon t e ſue, ne en a pat, 
the verdict - find a conditional fecfinent. yes 8 
And 30 Ed. 3. 5. the defendant in account did plead pleinment 
accompt devant A & B. and the verdict found, that he did account. 


before 


before B. tantum; and a good verdia for the defendant ;' gued 
nota. | | | 

And 21 Ed. 4. 10. in entry, upon the ſtatute of Ric. 2. the 
verdict upon the general iſſue found him guilty of entry {a} only 
into- two parts of the ſame, and good accordingly. 

And 10 H. 6. 13. in debt againſt the heir, who pleaded rien: 
per diſcent; to which the plaintiff replied, afſets in dale, and the 
emi afetcin S; and a good verdi, for the place is nat 
material. 

And 1 Af. 14. if one of the defendants in an ae be ac- 
quitted, yet ew arora} ſhall have judgment againſt the other ; 
and yet they pleaded jointly to the plaint, non diſſeifverunt. 

See 2 Ed. 3. 49. Brook, tit. Verdict 29. if executors plead, 
plene adminiſtraverunt, and it be found, that they did fully ad- 
miniſter to ten ſhillings, the verdict doth paſs againſt them, and 
ſhall anſwer the whole action. Quare inde, | 

And 7 H 6. 33. the iſſue was upon the feoffment of A. and B. 
and the- verdict found, that A. did only enfeoff; and, by the 
better * found againſt him that doth plead the ſame. 

ere inde. > | 
5 5 40 Ed. 3. 35. if in debt againſt two, who plead non ef 

fattum, it be und to be the deed of one of them, and not of 
the other, yet the plaintiff ſhall recover. 

And ſee 28 & 29 H. 8. Dyer 32. where one declared in debt 
upon a leaſe of twenty acres: to which the defendant pleaded, 
that the plaintiff lett the ſame twenty acres, and four acres over, 

fans ceo gue il demiſe les 20 acres tantum ; whereupon they were at 
iſſue, and the ver dict found the demiſe only of 21 acres ; and great 
doubt was, for whom the veradid was found, or whether for 
neither of them, and ſo a jeofail. 

And ſee Dyer 1 & 2 Mar. 115. in debt upon an obligation, the 
breach of the condition was aſſigned in cutting down twenty oaks, 

and iſſue thereupon ; viz. quod non 2 prædictas viginti 
quercus, nec earum aliguam: and the jury found, that he cut 
twelve, and the plaintiff had judgment. 

And ſee 22 El/iz. Dyer 367. in an information of »ſury the 
defendant did plead; quod non habuit aut acceptavit prædictus 
oftoginta libras pro lucro, &c, and the jury found, quad acceptavit 


(a) By tat, 5 Ric. 2. ſtat. 1. c. 8. None ſhall make entry into lands but whoſe 
entry is given by law, and in ſuch cafe not with ſtrong hand, nor with multitude 
of people, but only in lawful and eaſy manner. And if any do to the con 
and thereof be convict, he ſhall be puniſhed by impriſonment, and ranſomed at t 
King's will. a 


1 
£ Gerdias. 


9 quadraginta 
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guadraginta libras ; Et pro refit, non culpabilts; which was there 
(among other things) aſſigned for error, and nothing elſe taken 


” * 


notice of. 


And ſee 47 Ed. 3. 19. one did pray to be received in default of 
the tenant for life, and the demandant ſaid, that the tenant had 
riens, priſt, and ſo at iſſue; and the verdict found, that neither 
the tenant, or the price, had any thing: where holden, that it 


was found againſt the priee; and the other matter, que ih ne 


Where the 
jury ind more 
than is in 


the iſſue. 


ungue ount riens, not material; 2 not a. 1 

And ſee 36 H. 6. 29 & zo. if a man in pleading confeſs any 
thing contrary-to his form of action, his writ ſhall abate ; but 
otherwiſe if the verdict find the fame c 


Then, where the jury find more than their iſſue. CHO 
Vid: 45 Ed. 3. 25. the defendant in treſpaſs of battery did 
plead the general iſſue, and the verdi# found the defendant guilty 
the day mentioned in the declaration, and another day ao, ad 


(a) 1 an indictment for murder do charge the killing to have 
been of malice afore thought, the Jury may find the priſoner guilty of only man- 
Naughter ; for the killing is in ſuch caſe the ſubſtance of the iſſue, the malice being 
no more than a circumſtance. 1 Inft. 282. | 

It is ſaid to be uſual to prefer two indictments againſt a perſon guilty of homicide 
by ſtabbing, one upon the ſtatute againſt ſtabbing, the other for murder, that in 
caſe the evidence be not ſufficient to convict the priſoner upon the<former- indict- 
ment, he may be convicted upon the latter of manſlaughter at the common law, . 

_ 


Fol. 299. 


But it is in other books laid down, that the perſon indicted upon the ſtatute - 
againſt ſtabbing, may upon this indictment be found guilty of * ＋ 1 at the 
common law : for that the killing is in ſuch caſe the ſubſtance of the iſſue. H. P. 
C. 58. 1 Jo. 433. Kel. 132. | 

It was charged in an indictment for murder, that Mackally, the priſaner did 
feloniouſly wound Richard Fell, and that he died of the, wound, The jury found 
that Mackally did give a wound to Richard Fell, together with all the circumſtances 
which attended the giving of it, and that he died of the wound; and they con- 
cluded their verdi& with ſaying, that if upon the whole matter the court ſhould be 
of opinion that the killing was murder, then they find Mackally guilty of murder in 
the manner it is charged in the indictment. ' An exception was taken, that as the 
jury had not found that Mackally did feloniouſly wound Richard Fell, the court 
cannot adjudge that the wounding was felonious: but tho exception was not 
allowed; et per cur*: the jury may in any caſe find the fact with its circumſtances, , 
and ſubmit the law thereupon ariſing to the conſideration of the court. In the 
preſent caſe however, the jury have virtually found that the wounding was felonious; 
for as they ſay, that if upon the whole matter the court ſhall be of opinion that the 
killing was murder, then they find Mackally guilty of the murder, as is charged in 
the inditment, and the court have adjudged that the killing was murder, the 
jury have found him guilty of murder in the manner it is charged in the inditment; . 


and it is therein charged that the wounding was felonious. 9 Rep. 63, 69. 
Mackally's caſe. Rs 
dampniim : 


k Aaerditts. 2 

dampnum decem librarum ; and good, for intended the afau/? did 
continue. N | 

And 26 Af. 35. the verdi did find, that the plaintiff in the 
aſixe, was ſeiſed and diſſeiſed, but no diſſeiſor named, and the 
writ did abate, although not 2 1 

But 39 H. 6: 13. in Mordanceflor the defendant did plead a 
bar, which was found againſt him; and the jury enquiring fur- 
ther of the points of the'writ, and did find againſt the plaintiff; 
and yet judgment given, for him, becauſe there the points of the 
writ ought not to be enquired of. Caps xl 

And ſee 7 H. 6. 8, 9, 20. if the verdi# found the iſſue, and 


more; as the iſſue there being upon a diſcent, do find the 
ſame, and a continual claim, that, as to the continual claim, is 


ſurpluſage. | | 

And ſo 39 Ed. z. 38: the plaintiff did count in annuity by 
preſcription, which was traverſed by the defendant, and the: 
verdict found for the plaintiff, and alſo riens. arrear, and holden, 


as to that ſurpluſage. 

The like 13 A/. 4. in an aſiae of rent the defendant made 
default, and the plaintiff, to aſcertain the count made title to a 
rent-ſervice, and the jury found a rent by. preſcription, and yet 


the plaintiff recavered ; . quod nota. _ 
And 13 Af 2. in an afſize by J. S. clerk ; the verdict found, 
that he was prebend, nient noſin; and the affize did. abate. (a.) 


(a) In replevin, that the defendant avow'd for that the lord P. was ſeiſed of the 
manor, &c. and ſo preſcribed to have a leet there, where all reſiants ought to 
attend once in a year; and that the plaiatiff was amerced for not attending. Iſſue 
being taken upon the preſcription, the jury found it as pleaded z and farther, . that 

. was ſeiled in fee of another manor called R. within that manor, . and pre- 

crived for a leet likewiſe, So that a queſtion was made, whether be ſhould be 
chargeable to two leets. But it was adjudged, that ſince the verdi& has found the 
iflue verbatim for the avowant, the other matter found is not material. Crs. Car. 75. 
Trin. 3 Car. C. B. Eve v. Wright. 

Aſſumpſit againſt an executor, and counted that the teſtator 16 Oct. 18 Fac. in 
conſideration of 53. lent him, promiſed to pays &c. The defendant pl that 


the teſtator non aſſumpſit, The jury found afſumpſit moda & forma, but that the 
teſtator died ſuch a day, 17 Fac. fo as he was dead a year or more before the time 


found in the record. Reſolved, that the verdiQ being aſſumpſit mods & forms, the 
finding over that the teſtator died before the time mentioned in the declaration, 
was but idle and furpluſoge; nor is the * aſſumpſit material. And adjudged 
for the plaintiff. Cre. Car. 130. pl. 5. Mich. 4 Car. H. R. Inkerſals v. Jams. 


7e. 192. pl. 1. Ingorſball v. Sammt, S. C. — 
In cjeciment of a manor, the verdi found for the manor for the plaintiff, and 


ſor the ſervices for the defendant. It was moved, that the laſt part guead ſervitia, . 
was ſurpluſage. But the court gave no judgment upon that point. Sid. 232. . 


pl. 33+ Mich, 16 Car. 2, B. R. and V. Con:/by. Keb. 810. pl. 84. 8. CG ſays, the 
court. 
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Verdict for 
the plaintiff; 
= he is 
barred, 


Where the 
Jory give di- 
vers verdicts. 


Verdi? muſt 
be by 12, ex- 
cept by wiit 
of inquiry, 


ſhall be barred. 


Maxims and Rules of pleading. 
See more hereof in the diviſion, immediately before the laſt 
caſe. | | 


And, in ſome caſes the verdict found for the Plaintif, and yet he 
As 40 A. 6. in a nortdancęſtor all the points of the writ found 
for the plaintiff, and yet he was barred for this reaſon; for 
although he was heir to his father, yet becauſe his elder brother 
by the half-blood did enter, he was barred. | 


Then, where the jury give divers verdicts. | 

As Mich. 3 & 4 Elia. Dyer 204. to part they gave a verdict at 
the bar for the plaintiff, and being remanded to enquire of the 
reſt, came again and changed that verdict, and with the reſt gave 
for the defendant. | _. 125 | 

So in Sander's Quid Furts clamat, more ſtrongly, where the 
firſt was but a private verdi# ; quod nota. 5 


And know, that every ver dict, unleſs by writ to enquire of 
damages, ought to be by twelve (a). | 


court held it a manifeſt error, and aſſignable by the defendant ; the verdict not being 
to be taken by parcels, nor the judgment; and that the judgment was ſtayed. 
In 4reſpaſs'for taking plantiff's ſheep, the defendant juſtified for damage feaſant ; 


the plaintiff in his replication preſcribed to have common for ſheep ; and the pre- 


ſcription being trayerſed, the jury found that the plaintiff had common for ſheep, 


and alſo for cows; it was objected that this verdict did not maintain this preſcription, 


becauſe it was larger than it was pleaded ; but it was adjudged for the plaintiff. 
4 Med. 89. Paſh. 4 . & M. Bridges v. Saer. 1 Show. 347. Burges v. Steer. S. C. 
12 Mod. 26. Brages v. Lear S. C. The court held that was a general verdict for 
the plaintift, and the other matter found afterwards is ſurpluſage and void, Beſides 
as the action was only for taking ſheep, the plaintiff might well abridge his pre- 
ſcription as to them only, ſince nothing elſe was in diſpute. And the finding he 
had common for other cattle, does not ſatisfy his preſcription, but ſtands well with 
it. Carb. 219. \Bruges v. Searle S. C. 1 | 

If the jury in a ſpecial verdi find the iſſue, all which they find afterwards to 
the contrary is ſurpluſage. See 2 Ld, Raym. Rep. 860, 865. The caſe of Towkin v. 
Crocker, 

(a) A grand jury muſt conſiſt of twelve at leaſt, a petty jury of twelve, and can 
be neither more nor leſs ; but it is ſaid, that particular inqueſts may conſiſt of a more 
or leſs number than twelve, Trials per pais 80. F. N. B. 107. Tinch of Law 400, 
484:— A writ of enquiry of waſte by thirteen was holden good, Cre. Car. 414.— 
To make a jury in a writ of right, which is called the grand aflize, there muſt be 
ſixteen, viz. four knights, and twelve others. Trials per pais 82. Or it may 
conſiſt of a greater number. 2 Nel. Abr. 674.—Ths jury in attaint, called the 
grand jury, muſt be twenty-four ; but if the-1ſſue be upon a matter out of the point 
of the attaint, as upon a plea of non-tenure, the tr al ſhall be by twelve, Trials 
Per pais 82.—A juror may be excepted againſt on an inqueſt of office. 6 Md, 43-— 
A jury cannot be attainted on an inqueſt of office, Carth. 362. a 
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And therefore 41 /. 1. a verdict taken at the aſſizes by M 
eleven, when the twelfth would not agree, 'twas holden 0, and a 
new venire facias awarded, and ſo the original ſtood ; guod nota. 
Where ſaid, that the JOEY ought to have cited them in 
carts ; and by other authority, the juſtices may fine ſuch a jury 
for their obſtinacy, after examination. * | 
And obſerve, that if a protection be laid at the fes, and the Verdi® 4. 
juſtices doubt, whether the ſame doth lye, or not, they may take * 
the verdict de bene efſe (a); as 35 H. 6. 58. and other books are. 


* 


Then, where the verdick ſhall be void in phrt, or in the whole ; Where the 


or awbere a replender, and a ſcire facias de novo. Bad _ ſhall 
See the caſes before in this chapter of verdif, eſpecially in the part, or a 


diviſion of ſpecial verdi#t ; or where it doth vary, or is contrary j*/ail. 
to the iſſue. Je; BY eee” ef | 

And ſee afterwards in miſdemeanor of the jury, and the ſame 
caſe of 41 Af; of the verdict by eleven; 2 & 3 Mar. Dyer 
132. a doubt only moved, whether a verdict ſhall be void in the 
whole, or not. E | | 340 


And, laſtly, where the miſdemeano r of the jury, or one of them, Miſdemeanor 

ſhall make 2 „ ee e . N * —— 
See Brook in the title of Verdict; as namely 20 H. 7. 3. where — 

all of them did eat before they did commune of the verdict, at i ill. 

their own os and the verdict good; but if at the ces of the 

party for whom they found, then / ; otherwiſe not. 


Wet its ſaid alſo, that in —_ of - neceſſity or fickneſe, one 


or more of them may eat, or drink. 
nd . is 14 H. 7. 29. where the jury, at the ni 

prius, by reaſon of a ſudden tempeſt departing from the bar, one 
of them entered into an houſe, where he drank at the requeſt of 
a ſtranger ; that told him, he Earl of Kent's part was better; as 
well for that the verdict was found againſt the Earl of Kent, as 
that the matter was not ſhewed in time before verdi&; but it wa 
cauſe ſufficient to fine the juror, | 

(4) A verdict de bene effe is a conditional verdict, the validity of which depends u 
ſomething ſubſequent to the taking thereof. If the judge before whom a cauſe is 
tried has a doubt as to the propriety of taking a'verdi&t, he may direct the jury to 
find one de bene efſe, and if it ſhall upon conſideration be thought tight to have taken 
the verdict, it ſhall be abſolute. Brewn's Anal. 13, | 

If an action of debt be brought againſt huſband and wife, and at the trial of the 
cauſe the wife made default, and a protection be caſt for her, the judge may direct 
the jury to find a verdict de bene eſe z and if the protection be diſallowed. at the day 
in bank the verdict ſhall be abſolute. Bro, Protect, pl. 30. | 
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attended them, a 


Saxims and Rules of Pleading; 
The like of an ęſcroti delivered to one of the jurors, &c. 


And accordingly is 24 Ed. 3. 24. the juſtice at ni prius being 
anformed, that the ſheriff bad let the jury go at large, to eat and 


drink, refuſed the verdict, fined the jury and the ſheriff, and 
awarded a new venire facias for trial of the cauſe, ein fie 

Yet ſee 14 H. 7. 1. where, in the Common-Pleas, the jury found 
for the plaintiff, and yet the defendant had a new venire facias; for 
that the jurors, after their charge, did eat and drink, and diſallowed 
the firſt verdict, FF nn en 
And it appears in Velden and Elkington's caſe, in Plowden's 
Commentaries, that one of the jurors was fined, for having a box 
of marmalade about him; but the verdict not avoided : but after a 
privy verdict, as is 2 H. 4. 21. and 5 Ed. 4. 6. 1. and at their 
-own expences, the jury are ſuffered to eat and drink together, 
until, &c. (a) . | 


(a) After the Jurors had been locked up together a good while, the officer who 
eing ſurprized at their delay in finding a verdict, ſearched them, 

and found figs in the pockets of three of them, and Pippin in the pockets of two 
others. This being repreſented to the judge, the three who confeſſed the having 
eaten of their figs were fined four pounds each, ang the other two, notwithſtanding 
they declared upon oath that they had not eaten of their pippins, were fined fort 
ſhillings each: but the verdict was, upon great conſideration and conference with all 
ce judges holden to be good. 1 Leon. 132: Mounſon v. I it. 
ut in caſe of neceſſity, as if a juror ſuddenly taken ill, it is in the power of 
the court to ſuffer him to eat. and drink at his own expence, before he and his fel- 
lows are agreed in a verdict, 1 Vent. 125. 

And if the trial of a cauſe be ** long, it is at this day ufual for the court, the 
conſent of both parties being firſt obtained, to give the jury leave to eat and drink 


at their own expence, or at the equal expence of both parties, 1 Yentr, 125. 


If the jury eat and drink at the expence of either party before they have agreed in 
a verdict, they are liable to be fined; and if the verdit be in favour of ſuch 
party, 4 is bad : but if it be in favour of the other party it is good. 1 nfl. 227. 
12 04, 111. ; | * » 

It is ſaid in two books, that if the jury do after they have agreed in a verdict, 
eat or drink at the expence of the party in whoſe favour it is, the verdict is never- 
theleſs good. 1 J. 227, 1 Fentr. 125. : 

But it is in one of theſe laid down, that the jury cannot be ſald to have agreed in 
a verdict, unleſs they have in ſome way, as by the giving of a privy verdict, {ignified 
to he judge that they have agreed in one. 1 Ventr. 125. 

It as ſaid in two books, that notwithſtanding the jury have given a privy verdict, 
they muſt not eat or drink without the leave of the court, until they have given a 
verdict in court, Bro, Vera. pl FG Moor 33. | | 

And it is in one of theſe laid down, that although the jury may with the leave of 
the court eat and drink after they have given a * 9; they ought to be kept 
one until they have given a verdict in court. Bro, Verd. pl. 57. 

he jury having received their charge, withdrew to conſider of a verdit, Before 

the riſing of the court, they came attended by the officer to aſk a queſtion of the 
judge, which being anſwered, they again withdrew. At the fitting of the court in 
the afternoon of the ſame day, the judge was informed that two or three of them 
| were 


rise Ok Gerditts. 6 Jene 
were in court. Being aſked by the judge what they did there, and having anſwered 
that they and their fellows could not agree upon a verdict, they were ordered to go 
to their fellows. A verdict was afterwards given for the plaintiff, and there was 
no certificate of the judge of its og HOY to the evidence. The court wat 
moved that this verdict might be ſet 3 but it was holden to be good; et per 
cur': ſome of the jurors were in this caſe guilty of a great miſbehaviour, and are 
iable to be fined: but as the plaintiff has not been in any fault, the verdict ought to 
nd. 1 Barn, 325. Lord St. J:hn and Abbot. = ; 

The jury being equally divided in their opinion threw dice for whom they ſhould 
find a privy verdict, and found one accordingly; and without having afterwards 
conferred together, they gave a verdict for the ſame party in court. This verdict 
was ſet aſide; et per cur : as our eſtates, liberties, and lives are in their power, they 
ought to be very eireumſpect in their conduct. In this cafe the jury have behaved 
very improperly ; for they were determined by chance to the finding of their privy 
verdict, and never had any conference rogethr before they gave their verdict in 
court. 1 Freem. 415. Ld. Fitzwalter's caſe. 

The jury who could not agree in a verdict, drew lots for whom they ſhould give 
one, and gave one accordingly. The verdict was ſet aſide, and the jurors were all 
ordered to attend the court. 2 Lev. 205. Fo/ler and Flawden. 

Another verdict was for the ſame reaſon ſet aſide, notwithſtanding the judge 
before whom the cauſe was tried reported, that the party in whoſe favour it was, 
ought in his opinion to have had a verdict. Str. 642. Hale and Cove. 

A verdict was ſet aſide becauſe the jury were determined as to the damages they 
ſhould give by throwing up croſs or pile, whether they ſhould give five hundred 
pounds, or three hundred. Bunb. 51. Mellifh and Arnold. 

If the jurors who cannot agree in a verdict put it to the vote, and give one accord- 
ing to the greater number of votes, the verdict is nevertheleſs good. Comb. 14. Anon. 


n a modern caſe the jurors voted for a verdict, and ſeven of them were for” 


finding one as it was found. A motion was made to ſet aſide the verdi& ; but the 


court refuſed to do it; and by Lee Ch. J. 2 was in this caſe determined by 
t 


chance, The five who voted againſt it might ultimately be convinced : but if 
they only acquieſced in the finding of the verdict, this was ſufficient; and th 
ſhall not now be received to ſay that they did not. Af. S. Rep. Lawrence and Befwell 
Trin. 26 Ges. 2. in B. R. 

A verdict was ſet aſide upon an affidavit of eleven of the jurors that they and the 
other jurors had agreed in a verdict for the plaintiff; but that their foreman had 
given a verdict for the defendant, Ca. of Pr. in C. B. 66. Miles and Baker, 

It is laid down that no miſbehaviour of one or more of the jurors can be aſſigned 
for error, unleſs the miſbehaviour appear upon the peſlea if the cauſe was tried at 17 
prius; or upon the record if it was tried at bar; for that if ſuch miſbehaviour could be 
taken advantage of upon a writ of error by way of ſurprize, every verdict might at a 
great diſtance of time be ſet aſide, when, perhaps by reaſon of the death of one of the 
parties, or of one or more of the jurors, the truth could not be properly enquired 
into. Cre. Eliz. 616. Graves and Shore. 

And from what was done in two caſes, it ſeems to have been formerly holden, 
that the court would not ſet aſide a verdict for a miſbehaviour of one or more of the 
jurors upon a motion in court, unleſs the miſbehaviour appeared upon the pofiea if 
the cauſe was tried at ni privs, or upon the record if it was tried at bar. Crs. Eliz. 
— 8 and Dean, Trin. 32 Elia. Gro. Elia. 411. Viceroy and Farthing, Mich. 
| 2. 
ut the court did in a ſubſequent caſe ſet aſide a verdict in a ſummary way, upon 
an affidavit that the jurors did eat at the expence of the party in whoſe favour it was, 


2 they had agreed in the verdict. 1 Freem. 79. Bellamy and Player, Paſch. 23 
2. 
2 And 
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Warims and Mutes ct Pleading. 
And in another caſe the court ſet aſide a verdict in a fl ry way, upom un 
affidavit of the officer who attended the jurors, that they had toſſed up croſs and 


pile for whom 9 the verdict, and had given it aecordingly. 2 Jen. 683. 
» 2 | 


Fry and Hardy, Mich. 29 
And in a very modern caſe, where the queſtion was, whether the court ſhould ſet 
aſide a verdict, becauſe — x7 had voted for it, the court received an affidavit 


of the fact that the jurors did vote for the verdict. MA. C. Rep. Lawrince and Beſtuail, 
Trin. 26 Gee, 2. in B. R. | t 6 


C H A P. 


Ot Judgments. - 
CH A F ai 
Of JUDGMENTS. 


Naa in order, we hall treat of jud, 


— Forms of 
And, firſt, touching the form of a judgment, fee 3 H. 4. 2. Judgmeath, 
That whether the plea be to the writ, count, or in bar, and 
judgment thereupon to be given ſor the defendant, that the 

words of the 2 5 are all one, and ſhall be expounded either 
peremptory to other actions; or otherwiſe, as the matter of the 
ſaid plea doth require. 

As if one doth demur upon the count, the judgment ſhall be, 
Eo quod inſufficiens eft in lege quer nichil capiat per breve: or 
generally, Nichil capiat per breve (ive billats,} et quod defend 
eat fine die; and ſhall, as before, in another action, be peremp- 
tory, or not, as the caſe of the firſt requireth, | 

And 3 H. 4. 11. in debt in London, the defendant pleaded a 
foreign plea, and judgment was given for the plaintiff, guod you 
ſequatur ad communem legem, et quod def. eat fine die; and there, 
in a new action doubted, whether this judgment might be pleaded 
in bar. . 

And 3 H. 4. 18. in that caſe the judgment is recited to be, 


Quod quer nichil capiat per breve, et quod def. eat fine die; 
quod nota. a \ | | | 


In the next place, wtf day judgment ſhall be given. | What day 
For which Fe 4. 1 by it ſhall not be given until the nf be 
fourth day; and if a writ of attaint bears date before the ſaid given. a 
fourth day, it ſhall abate. 


Then, where ud ent Hall be ſven. 1.6 
For which ſee Te 7. 35. —— it's ſaid, That if an office — 
traverſed in the Chancery, be ſent into the Common Pleas to be — 1 
tried, the judgment ſhall be given there, beeauſs the one court gives. 
and the other is coram Rege. e 


2 2 And 


- 
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Marims and Rules of Pleading, 

And 6 A. 4. 16. That if an aſſize upon a foreign releaſe 
pleaded, be adjourned to be tried in Banco, and found for the 
plaintiff; if he will releaſe his damage, he may have judgment 
there: otherwiſe, it ſhall be remanded to inquire of damages (a). 


8 Then ſhall be ſhewn, what be cauſes to flay judgment. 
rap ment. 


the jurors. 


As 11 H. 4. 10. and 19 . 6. 10. If the court think the 
damages given to be too great (as, the caſes were there in 
treſpaſs and replevin) the court may flay judgment, until the 


plaintiff have releaſed part of the damages. 


And ſo 11 H. 4. 17. where, after verdict, it did appear by 
examination, that one of the parties had delivered an eſcrow! to 


And ſo 11 F. 4 71. If it appear by matter of record, that 
the Jand is in the King's hands. fried 4 Akin 

And 39 Ed. 3. 35. The court upon diſcretion did ay judg- 
ment, becauſe it was ſuppoſed the action to be brought by 
Covin (6). IL | 


(a). Where error is in C. B. and a writ of error brought thereof in B. R. there, 
if the judgment be affirmed, execution ſhall be ſued in 3. R. Br. Error, pl. 82. 
cites 15 E. 4. 18. per Cateſby. But where the error is in the Exchequer, and writ 


of error brought before the Chancellor and Treaſurer there, when the judgment is 


given by them, all ſhall be remanded before the Barons, and there execution ſhall 

be made by expreſs words of the ſtatute ; and there, per Urſwick Ch. Baron, the 

plaintiff in writ of error in ſuch a matter was nonſuited. Br, ibide. 
Scire facias was brought in the petty-bag in Chancery, and as to part iſſue was 


joined, and demurrer joined as to the other part. The record was ſent into B. R. 


to tty the iſſue, which was done, and verdict given; and then they argued, the de- 


murrer in B. R. and B. R. _ judgment upon both. lt was objected that the 


ſending the iſſue hither was, becauſe Chancery cannot try it, but that the judgment 
ought to be given, and the demurrer argued there. But it was, after argument, 
reſolved that the judgment was well given in B. R. upon both, though cery 
might have given judgment upon the demurrer before it came hither, Lev. 283. 
Hill. 21 & 22 Car. 2. B. R. Jefferſon v. Dawſon, Mod. 29. S. C. Sid. 436. S. C. 

() In ejectment, after verdict for the defendant, it appeared that three of the 
jurors had ſweetmeats in their pockets, and thoſe three were for the plaintiff till 
they were ſearched, and the ſweeetmeats found upon them, and then agreed with 
the other nine, and found for the defendant. But this being moved after the jur 
were diſcharged, and the court not knowing which three to ſend for, and becauſe 
the nine brought over the three to their opinion, they would not ſtay the 34g age 
but if the three had brought over the nine, it would have been cauſe to ſtay the 
oy: gre Godb. 353. pl. 448. Trin. 21 Jac. B. R. Sely v. Flayle. 

he court will not allow a motion in arreſt of motion, till the plea-roll. is made 

up, and the verdict there entered of record. Gilb. Hi. of C B. 38. 

If the count be in ſubſtance variant from the writ, the deſendant may ſhew it at 
any time in arreſt of judgment, becauſe the court has no authority to proceed in a 
matter of ſubſtance different from the original. Gill. Hi. of C. B. 41. 


The 
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ot gubgnen s. 
Then, where judgment ſhall be TT RH ARR | 
It appears 26 H. 8. 8. That betete the miſe is joined in a wri daa 


of right, or where the tenant in that action voucheth, no fudg- 

ment ſhall be final (a) againſt the vouchee. . 

pet ſee 44 Ed. 3. Bro. Judgment 45. A feme covert was re- 

ccived, and did join the miſe, and judgment final given againſt 

her; yet thereof, and of an infant, left doubtful, 9 Ed. 4. 16. 

See Fitz. Nat. Bre vium, in his writ oo Ro 
Then, where the plainti bave judgment for part, and Where the 

relinquiſh for the rofl 1 © Bi | 5 * for FN voy» gy 

For which ſee, firſt, 16 H. 4 17. where the plaintiff in debt mentfor * 

did count part upon a leaſe of land in London, and part of other 1 

land: as to the firſt, they were at iſſue in London; and to the? 

reſt, at iſſue alſo to be tried in a foreign county; and the firſt 

iſſue found for the plaintiff ad dampnum xx d. and coſts xxs. and 

the plaintiff did relinquiſh the other iſſue, and prayed judgment 

for that, and had it. Hes e 

in * Dl If 


The court declared that for the future they would never make a rule to 
judgment upon a motion in arreſt the laſt day of a term; without notice. J 
otes in C. B. 170. Trin. 7 & 8 Geo. 2. Camp. Qui tam, Wc. v. Gals. 
Aſter a motion in arreſt of judgment, and pending the conſideration of the court, 
it being diſcloſed to the defendant by two of the jurors, that they and their fellows 
being divided in opinion, had determined heir vert by caſting lots, the defendant 
moyed to. ſet aſide the verdict, upon an affidavit of the ſact made by the two 
jurors; and upon hearing counſel on both ſides, the queſtion was, Whether, after 
a motion in arreſt of judgment, defendant in this caſe could move to ſet aſide the 
verdict ? And the Ld. Ch. J. Denton J. and Comyns J. were of opinion, that tho” 
this motion ſeems out of time by the general rule of practice, yet as it is 38 
upon a matter diſcloſed to the defendant aſter the motion in arreſt of judgment, and 
is made before judgment pronounced, the court muſt receive it; and the fact, as to ; | 
the jurors determining by chance, being indiſputed, the verdict was ſet aſide; F 
N J. N Barnet's Notes in C. B. 324. Eafl. 8 Gt. 2. Philips v. Fowler. 
ep. of Prat. in C. F. 124. Mich. g Gee. 2. Compns's Rep. 525. pl. 216. 8. C. 
© (a) It ſeems that iſſue taken on excommunication. is peremptory. Sid. 252, cites. 


H. 43. 9 . 

, If 1 be taken on dilatory or other matter in abatement, and it is ſound againſt | 

1 judgment ſhall be final. Sid. 252. Poſeb. 17 Car. 2. B. R. Aucet v. : 
mcot, * 
If upon a demurrer to a declaration the judgment is, erens nil capiat per 

billam, ſed pro falſe clamore ſus 6 inde in 2 — is final, and 

a bar to any other action to be brought for the very ſame matteg. Hall. 34 & 35 


Car. 2. Rot. 847. B. R. But the plaintiff may afterwards make his declaration. 
right, and. then proceed ; and the pleading of this judgment ſhall be no bar. But. 
if this judgment ſhould be pleaded in bar, then- he mult reply ſpecially, and ſhew 
where the fault was in his declaration. 2 L. P. R. 113. | | 


: And 
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becauſe t 
have advantage or diſadvantage of the verdict of his wife, if the 


Maxims and Rules ot Pleading. 

And in the like caſe 32 H. 6. 4. the plaintiff demanded judg- 
ment of that debt found, and damages, and relinquiſhed his 
coſts until the other verdict found. „ . HOG e 

And ſo ſeems 3 H. 6. 37. and 42 Ed. 3. 25. in debt, part 
upon an obligation, and * upon a contract: as to the obligation 


the defendant did confeſs, and to the other the plaintiff was non- 
ſuit, and yet had judgment for the other. D 

And 50 Ed. 3. 11. in treſpaſs againſt two, if the one of them 
be attainted before the other appears, the plaintiff ſhall not have 


judgment againſt him before the other appear and plead alſo; 


except he will releaſe againſt the other. * N 
And ſo 4 5 Ed. 3. 3. where one of the defendants in tre/þa/5 
doth make default. 1 5 
And 36 H. 6. 13. the defendant in debt, as to parcel, pleaded 


out temps FE and to the reſt ni debet; where it's ſaid, That 


the plaintiff may have judgment of the parcel confeſt maintenant, 
and of the damages; for the court may tax the ſame; but cęſſet 
executio quouſque, becauſe of the coſts. _ Pans |} of 

But 22 H. 6. 48. if in debt the defendant plead to the iſſue 
for part, and a nil dicit to the reſidue; as to the fame the plain - 
tiff (hall have judgment preſently; but as to the damages, he 
ſhall ſtay until the other iſſue be tried, although it be in caſes. 
where damages ought to be ſevered. 

But ſee 5 Ed. 4. 108. where in treſpaſs againſt baron and feme, 
the ron Ga plead non culpabilir, and the feme a e 3 
wheretpon iſſue was taken, that was a jeo/ax/;3. the plainti, . 
not relinquiſh the ſame, and pray judgment againſt the huſband, 

; damages are not to be ſevered ; but the huſband ſhall 


iſſue were good, | | 
So if two other perſons in rre/ſpaſ w and the one 
of the verdiQs a fegfall, becauſe of the entirety of the damages: 


otherwiſe, if the defendants were ſevered in the proceſs, plead- 


ing, or demurrer. | 


And in tre/þaft againſt two, who plead non tnlp', the plaintiff 


cannot ſever his judgment, but his execution; and he muſt have 


judgment before the releaſe, 
And 5 Ed. 4. 124. it appears, That if divers pleas be pleaded, 


and one of them 22 to the whole, che plaintiff may releaſe 
that for doubt of the ſequel. N 


o 


And 


And ſee 1 Ed. 4. 25 & 26. That if in fra againſt three, 
one maketh default, and the other pleadeth a plea that goeth to 
the whole, the plaintiff may pray his judgment againſt him that 
made default, and relinquiſn againſt the other. 
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Then, tuo udgments in one dion. ' | - Two lude- 
As 36 4 6. 76 3. by Priſot, in raviſhment of a ward, the . 
judgment ſhall be of damages with the body; and if the ſheriff eon. 
return, that the heir is married, the plaintiff ſhall have a fire 
factas for the greater damages; and upon that he ſhall have ano- 
ther fudgment and execution. | 7 e 
The like by him in detinue, and alſo in debt againſt executorsꝰ 
where in the one caſe, if the ſheriff return, that they are loſt, 
and in the other a de uaſtavit, the plaintiff ſhall have a new ſcire 
factas, and have judgment de bonis propriit. Quære, For, accord- 
ing to Littleton, the firſt judgment ſhall be conditional, viz. De 
recover les biens ou gard, &c. Et fi, Sc. 


Andi ſo is 22 H. 6. 41. in detinue, according to Littletow. 
And, where the plaintiff ſhall have judgment, but executio ſhall Where Julp- 


* 1 | — 
ee 24 Ed. 3. 61. in dower, of rent granted. to :ccaſe during execurie. 
the nonage of the heir. | 1 26 

Alfo in Perbint; and there likewiſe, Where dauer is brought, 
and a term in being before the marriage. : 

And ſee 15 Ed. 4. 11. & 3 or 4 Ed. 3. 42. in #reſpaſs againſt 
three, they all plead non culp as to part; and guoad refid plead a 
gift of the goods, and iſſue thereupon ; and at the nif privs two: 
make default, and a third pleads a concord, puis darrein continuance, . 
and prayed the iſue might be tried againſt the two by default; 
for that no continuance can be made of it, they being abſent ;; 
and if not tried now, 'twill be diſcontinued. 

Objected, That goes but to part, and there is now a plea which 
goes to the whole, which is to be tried firſt : for if that be againſt 
the plaintiff, tho” he ſhould have verdi# on the other, he can 
have no judgment. | 

But for the inconveniency, and for that this plea to the whole: 
comes after the venire facias, and the other was before, therefore 
'twas tried; but if both had been before the venire facias, it 
could not .have been ; and 'twas found for the plaintiff, and 
judgment was had with a ceſet executio till the other was tried; 


for. 


- 


Maxims and Rules ot Pleading, 


for the concord was laid in another county. So: the plaintiff re- 


Jeaſed to him, and took execution, tho the judgment was on the 
firſt plea (3). | : Re A | * | t- 
1 | | eo Mic onion bg Jails beim 

(a) Debt of 101. and counted upon two obligations, and the defendant acknow- 
ledged the one, and denied the other, and of that which was acknowledged he had 


judgment to recover, and for the damages he ſhall ſtay till the other be tried; 25 
' © nota bene, Br. Judgment, pl. 139. cites 42 E. 3. 8. Br. Dette, pl. 31. eites J. C. 


S. F. Br. Damages, pl. 77. cites 22 H. 6. 48. and ſays, that it is the ſame. of colts. 
Dr. Dette, pl. 100. citts 22 H. 6. 47. S. P. So in detinue of charters, where he 
confeſſes part, and denies the reſt; quod nota. Br. Damages, pl. 22. cites 42 E. 3. 8. 
Debt of 40. whereof 204% as upon a leaſe for years, and the reſt by obligation; 
they were at iſſue, and the firſt iſſue found for the plaintiff; and pen ing, & is, he 
prayed judgment of his damages, and would reſpite the debt and the co $ till the 
Eher iſſue be wind; but 'tis ſaid, that firſt he ought to releaſe his coſts ; neverthe- 
leſs, guere, if it be not miſ-reported: for it ſeems that it ſhould be, that he er 
judgment of the debt, and reſpited the damages and coſts: Quære, For it is faid 
there, that unleſs he does ſo, he ſhall ſtay till the other iſſue be tried; quod nota 
bene inde. Br. Judgment, pl. 145. cites 32 H. 6. 4. 1 „ 

In debt, where the defendant jA s as to parcel, that he has been at all times ready, 
and yet is, to pay, and brings the money into courge and to the reſt pleads in bar; 
the plaintiff may have judgment of the parcel confeſſed immediately, and of W 
for the court may tax them; but ce//#t executio till the other iſſue be tried; for the 
coſts ſhall be entire which cannot be diſcuſſed till the other iſſue be tried; per Priſot ; 
but per Danby he ſhall ſtay from judgment till the other iſſue be tried, by reaſon of 
the damages. Br. Judgment, bl 53. cites 36 H. 6.1 * | 

Debt in bank of a contract made in London; the defendant pleaded nichil debet 
per patriam to part, and releaſe of the reſt made in Middleſex ; upon which the 
were at iſſue, and the releaſe found againſt the defendant, and: the plaintiff pra 
his judgment immediately, hefore the other iſſue tried, and had it, but ceſſet executio, 
till the other iſſue be tried 3 9% nota, Br. Judgment, pl. 39. cites 14 H. 7. 7. 


. : * 


ot Executions, 


c H 


Of Exzcur tos. 


77 


ER ECUTION is the laſt performance of an act, as of a Elm 


judgment in a ſuit, viz. where ny or ap is given in any*>* 


action, That the plaintiff ſhall recover the land, debt, or damages, 
as the caſe is; and where a writ is awarded to put him in poſ- 
ſeſſion, or to do ſome other thing whereby the plaintiff may be 
the better fatisfied his debt or damages, that is called a writ of 
execution; and when he hath poſſeſſion of the land he ſues for, 
or is paid off his debt or damages, or hath the body of the de- 
fendant awarded to priſon, then he hath execution. ; 5570 
And where the plea is in an inferior court, as County-court, 
Hundred-court, or Court-baron, and they defer execution in favour 


of either party, or other cauſe, then the party may have a writ 


de executione Judicii. | 

Vide Co. lib. 6. fol. 87. a. where is ſaid to be two forts of exe- 
mo the one fina/, the other with à guouſque, tending to 
an end. 

An execution final, is that which makes money of the defen- 
dant's goods, or extends his lands, and delivers them to the plain- 
tiff, which he accepts in ſatisfaction, and is the end of the ſuit, 
and all that the king's writ commands to be done. 

The other execution, with a guonſque, tending to an end, but 


not final ; as in the caſe of a _— ad ſatisfaciendum, &c. which 


is not final, but the) body of the party is to be taken, to the in- 
tent to ſatisfy the plaintiff; and his impriſonment is not abſolute, 
but until the ſame be performed. 

And by Co. lib. 8. 141. the method of obtaining theſe execu- 
tions, are by certain judicial writs, ſome of which are againſt the 
perſon, ſome of them againſt the goods and chatte/s, ſome of 
them againſt the /ands, and ſome againſt the body, goods and 
lands, | 


Aa And 
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* 


- 


Marims and Rules of Pleading. 
And by Co. ubi ſupra, The execution for debt, is fourfold : 
1. Of goods only, by fieri facras (a). 
2. Of the moiety of lands, by clegre. 
3. Upon a fatute, or recognizance. . 
4. Of the body, by capias ad ſatigfaciendum. 


(a) The fieri facias and leuari facias are judicial writs which lay at the eommon- 
faw. The fieri facias, on which the goods and chattels of the debtor only could 
be taken in execution, took its name, as my Lord Coke obſerves, from the words of 


the writ, quod fieri facias de bonis & catallis, &c. but on the levari facias the ſheriff 


was commanded quod de terris & catallis ipſius A. levari faciat, &c. Co. Lit. 290. b. 
Co. 11, But the Sheriff cannot by force hereof, meddle with the debtor's lands, 
> as to ſell or deliver them to the creditor in ſatisfaction of the debt, but may col- 

le& the debt out of the profits of the land, as the corn or graſs growing thereon, 

or out of the rents payable to the debtor, God. 290. Plow. 441. 4. Finch. 101. 

Gentle 470- vide 2 Infl. 453. what ſhall be counted the iſſue of the lands. | 

| e Sheriff, on theſe writs, cannot deliver a furnace annexed to. a freehold in 

execution, though the writ gives the ſheriff authority to levy the debt upon the 

goods and chattles of the debtor ; and this is indeed a chattel; yet they do not give 
the Sheriff any authority to break or diſunite any thing from the freehold, which he 

cannot do unleſs particularly impowered by writ. 2 H. 7. 11 Office of Executor 87. 

Not has the Sheriff, by force hereof, any authority to ſell an eſtate for life, which 
being a freehold, can no more be affected by theſe writs, than any other eſtate of 
inheritance ; but he may diſpoſe of leaſes. for years, which are but chattles, be they 
of ever ſo long a continuance, Dali. Sb. 145. 3 Co. 13. But in Comb. 391. it is ſaid 
to have been admitted, that fince the ſtatute 29 Car. 2. an eſtate per auter vie may 

be ſold by the Sheriff on. a fier: facias. But if the Sheriff, on a fieri facias, ſells a 

leaſe, or term of a houſe, he cannot turn the leſſee out of poſſeſſion, but the vendee, 


ia ſuch caſe, mult bring his Gyan 2 Show. Rep. 85. per Cur. 
| e 


Alſo on theſe writs the who ſonal eſtate is liable to execution, except wrar- 
ing apparel ; but it hath been held, that if the party hath two gowns, that the ſheriff 
may ſell one of them. 3 Co. 12. Comb. 356. per Halt, Ch. Fuft. 15 

Bos the abſolute property of thoſe s muſt be in the debtor : and therefore, if 
the Sheriff takes the cat of a ſtranger, though the plaintiff aſſures him they are 
the defendant's, he is a treſpaſſer; for he is obliged,. at his peril, to take notice 
whoſe the goods are, and for that purpoſe may impanel a jury to inquire in whom. 
the property of the goods is veſted; and this it is ſaid ſhall. excuſe bim in action of 
treſpaſs, Keilw. 119, 120. Bro. Tit. Treſpaſs 99. Dalt, Sheriff 146. Bro. Tit. 
Pledges 28. Dyer 67. b. in margin. | 

Nor can the Sheriff take in execution goods pawned, or gaged for debt, nor : 
demiſed or letten for years, nor goods diſtrained. Bro, Tit. Pledges 28. Dyer 63. b. 
in marg. 

In treſpaſs the ſheriff juſtified, that by virtue of a ſſeri facias out of the Exchequer 
for the Queen's debt, he took the plaintiff's beaſts, being /evant and couchant upon 
the land ot the debtor, and ſold them for the Queen's debt; and adjudged that it 
was not lawful, for they were not to be ſold as the goods of the debtor, but they 
might have been diſtrained for the Queen's debt Cre. Eliz..431. Hill. 37 Eliz. 
2 Rol. Abr. 159. S. C. But the cattle of a ſttanger being /evant and couchant upon 
the land of a perſon outlawed, may be taken by virtue of a /evart facias for the King; 
tor this writ commands the Sheriff to levy this duty out of the iſſues and profits —. 
land, and theſe cattle being /evant and couchant are iſſues; and were it otherwiſe, it 
would be in the power of the party by agiſting his lands, to defeat the King of the 
denefit of the outlawry ; but for this vide 1 Salt. 395. Skin. 618. Comb. 469. Raym. 


17. Hard. 


| Df Executions, | 

Then, touching execution upon judgments by writs of capias ad 
atisfaciendum. 7 

Firſt, Shall be declared againſt what perſon an execution will 
lye by capras. | | he. 

As namely, 26 H. 8. 7. Not againſt an abt; but upon a ze/- 
tatum, the plaintiff may have an elegit into another county: 
Otherwiſe of a Knight ; the like as an Albot, of a Biſhop, Duke, 
Sc. if it be not upon a re/cous, or other contempt, as 11 H. 4. 15. 
and other books are. EO TART | | 

And by Co. lib. 8. 141. & /ib. 5. 58. & lib. 6. 53. & hb. z. 12. 
Magna Charta 2. 18. Weſtm. 2. 11. This writ of execution may not 


be had againſt a Duke, Earl, or Baron, or their wives, but in ſome 


17. Hard. 101. That as to this point, it muſt be a miſtake of the printer; for that 
the beaſts may be taken, w- not * is a contradictum. Shin. 619.—— fut as to 
the principal point, the is aw, being on a fieri facias, which gives the 
Sheriff power to diſpoſe of the — and — of pigs only. Crwle 4 o. 
O pon a fieri facias the Sheriff cannot deliver the defendant's goods to the plaintiff 
in ſatisfaction of his debt; nor ought he to deliver them to the defendant againſt 
whom execution is; but the goods are to be ſold, and in ftritneſs the money is to 
de brought into court. Cre. Eliz. 504. Thomſon and Clark adjudged. Lutw. 589. 
S. P. 2 Vent. %: Therefore if the Sheriff on a 9 levies the and 
pays the plaintiff with his own proper money; yet not keep the $ to his 
own uſe ; for the authority by which he ated was to ſell the goods. Ney 1095. - 
ler and Weedale adjudged. 1 Lam, 589. S. C. cited. But if the Sheriff pays the mo- 
ney to the party, it is » and the court will allow of ſuch return, becauſe the 
plaintiff is thereby ſatisfied, although the writ run, [ta quod habegt. coram nobis. 
2 Show. 87. But this is only by the permiffion of the court, and not by force of 
e eee ee Cp hl 
ut it en, that upon a acias pe ma to intiff, 
who ſues out the writ, though not actually delivered __— Comb. 452. and vi 
Carth. 419. where it is admitted to be the praftice to make a bill. of f ſale of the 
debtor's goods to the plaintiff ; and vide 2 Vent. gs. 
If the defendant dies after the execution awarded, and before it be ſerved, it 
may be ſerved upon his . in the hands of his executor or adminiſtrator ; tor by 
the execution awarded the goods are bound, and the Sheriff need not take notice of 
his death. Cre. Elia. 181. 1 Med. 188, J. Þ. adjudged. That this. was clearly ſo 
before the 29 Car. 2. before which ſtatute the s were bound from the teſt of the 
writ; but by this ſtatute they were bound only from the time of delivery of the 
writ to the Sheriff; but even ſince the ſtatute, the execution ſeems in this 
caſe, for the ſtatute was made for the benefit of ſtrangers, who might have a title to 
the goods between the teſte of the writ of execution and. time of delivery thereof to 
the Sheriff, and not for the benefit of the party, or his executors or adminiſtrators. 
Vide Comb. 33. 2 Vent. 218, 1 Salk. 322. 
So if the plaintiff dies, the execution does not abate, and the Sheriff may, not- 
withſtanding, proceed in it, becauſe the Sheriff has nothing more to do with the 
plaintiff; for the writ commands him to levy and bring the money into court, which 
the plaintiff's death does no way hinder ; an execution is an entire thing, and 
rannot be ſuperſeded after it is 1 Salk. 322, per Cur', . 
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| ſpecial caſes ; nor againſt an heir, or an executor, but in ſome 
eſpecial caſes. _ „ | 


, 


In what caſes Then, in what ations, and other caſes, execution may be had by 
execution . n a 
may be had Sap (a). „ 
by capias. See, firſt, 36 H. 6. and 48 Ed. 3. Bro. 12. That in ſcire facias 
| upon a recognizance, no capias. 

Yet 7 H. 4. 34. granted for the King in a recognizance for the. 
eace. 

l Nor againſt executors, in whoſe hands aſets were found, if not 
(as it ſeems) upon a deva/tavit returned. 

See more touching executions againſt executors in that ſpecial 
title devaſtauit, in Brook's Abridgment. 

And in 42 Ed. 3. 11. if one recover in an action upon the. caſe 
againſt an hoft/er, becauſe he is not charged upon a wrong, but a 
laches, no execution lieth by capas. | 

The like in an action upon the ſtatute of be and cry. 

And ſo is 42 Af. 17. in the caſe of an hoftler, although there 
was a capias in the mean 1 | 

But 2 H. 4. 6. and Roll. Abridg. 898. one in aber did recover- 
damages, and could not have execution of them by capias, be- 
cauſe no capias in the mean proceſs. | 88 

And fo 11 H. 7. 15. in an aſize. 5 

And 7 H. 6. 45. No execution by capias againſt one not party 
to the writ ; as there, where, upon iſſue in detinue found againit: 
the garniſhee, the plaintiff recovered the thing againſt the defen-- 


dant, and damages againſt the garniſhee,, and could not have exe- 
cution of the damages by captas. 8 5 


£ 


(a) This writ lay only at common law, in-cafe of the King, who by his prero- 
gative might have execution of the body, goods, and lands of his debtor; but by 
the ſtatute of Marlbridge, cap. 23 it is enacted, that if bailiffs, who ought.to make: 
account to their lords, do withdraw themſelves, and have no lands or tenements: 
whereby they may be diſtrained; then they ſhall be attached by their bodies, ſo that 
the Sheriff in whoſe bailiwick they be found, ſhall cauſe. them to come to make- 
their account; and by the 25 E. I. cap. 17. it is enacted, that ſuch proceſs ſhall 
be made in a writ of debt and detinue of chattels, and taking of beaſts, by writ of 
capias, and by proceſs of exigent by the Sheriff's. return, as is uſed in a writ of ac- 

count. Enacted 52 H. 3. which vide explained 2 Inf. 143. that theſe ſtatutes in- 
troduced the capias, which did not before lie in thoſe caſes, vide 3 Co, 11. 12. Co. 
Lit. 289. 2 It. 394. Godb. 290. 2 Leon. 25. 2 Bu. 63. Regiſter 146. 

On this writ the Sheriff cannot take bail, nor can he return, that the party was 
reſcued, for he may take the poſſe comitatus; and therefore if he returns, that; the- 
party was reſcued, an action lies againſt him for the eſcape, or. a.new-capias againit- 
the party, for an ineffectual execution is none. 1 Rel. Abr. 904, Cro. Car. 24 


Os 
2 And 


Ot Executtons. 
And note this difference, 4 Edw. 3. 25. That in detinue of a 
; © bag or box of writings, execution lieth by capias : otherwiſe 
if there be one or more writings in certain; guoed nota. "4 


Vide Pluit in Bro. Tit. Capias and Proceſs, Court-baron, An- 
tient-demeaſn, Statute-merchant, Sc. | 

And yet as appears, 11 H. 7. 15. In an afliſe, where no exe- 
cution by capias lieth againſt the party for the damages, yet if the 
diſſeiſin Fe ound to have been with force, and the party to be 
taken by capias pro fine, (either within or after the year, as the Execuriex by: 
ſaid book is) he ſhall remain in execution for the party, quod nota, ©4pia: pro fe. 
& quere inde. | "PF 

And fo is, 7 H. 4. 39 & 40. Not mentioning ' whether the 
capias were within the year or after; for in all other caſes the 
difference is taken, where the defendant is taken within the year 
upon the capias pro fine, and where after: | 

For in Fitz. Nat. Br. 121. In the one caſe he ſhall remain in 
execution without the plaintiffs requeſt, and in the other not, 
although he do requeſt the ſame. | 

And 7 H. 6. 5. Somewhat doubtful, if the plaintiff requeſt. not 
the ſame. | 31 
But 7 H. 4. 4. is clear without requeſt of the plaintiff, becauſe 
the words of the writ are, ad reſpondend tam nobis quam parti. 

And ſee 14 H. 7. 15. and 15 H. 7. 5. In an aſſiſe, where the 
diſſeiſin was found with force, and the record removed, and 
the defendant taken pro ine Regis within the year; yet could not 
retain in execution at the requeſt of the party, becauſe there he 
could not have execution without ſcire facids. 

And ſo is 1 H. 7. 20. When it is after the year, or in the 
time of another King. 

But as appears 11 Ed, 4. 67. This is no-execution for the party, 
but at his election; for although as the caſe was there, he was 
diſcharged by conſent of the plaintiff upon recognizance given ; 
yet the plaintiff hed at his pleaſure a new execution. 

And ſo is 4 Ed. 4. 16. But more doubted, whether the 'goaler Re. 
may let him go at large by the commandment of the King, and it 
ſeems there that he we N eg bs * 

And 22 A/. 74. One n pro fine Regis upon a diſſeiſn, found 
pledges A, 24 and there Gy {wu —＋ not go at large, 
if the plaintiff requeſt him to be in execution; guad nota. : 

And ſee the. book of 14 H. 7. 28. That after a fieri facias 
awarded, and. not returned, the defendant was taken within the 

| year. 
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year upon the capias pro fine, and at the requeſt of the plaintiff 
could not be detained for his execution, but found pledges for the, 


returned nichil; quad nota. 7s 
Vide Rolls Abridgment, fol. got. Where faid, That if 


fine, and went at large: otherwiſe if the ire facias had been 


one be 


condemned for a fine to the King, and damages to the party, in 
an action where a captas lies in the original, and he is taken by 


capias pro fine at the ſuit of the King, and after ſuffered to 


eſcape, 


the party plaintiff may have execution by #er7 facias or elegit, 


or he may ſue the Sheriff for an eſcape. 


. 


. Vide March's Reports, caſe 86. Where one is impriſoned for 
the King's fine, and upon an habeas corpus it is returned, That he 
is in execution alſo for the damages of the party, it ſhall be in- 


tended at the prayer of the party. 


But by 13 H. 7. 6. If one be taken by capias pro fine, in 


ſuch a 


caſe wherein he ſhall be ſaid to be in execution for the plaintiff 
alſo, and he do after ſue execution againſt the defendant by fer: 
Jacias, or elegit ; in that caſe the defendant's body is diſcharged 
from execution as to the plaintiff. | 15 
Capias Utla- Vide Mores Reports, caſe 172, and Leonard's Reports, firſt 


datum. 


part, 51, where G. recovers in debt in the Common Pleas, and 
upon error the judgment was affirmed, and he had proceſs of 
outlawry, and the party was taken upon the capias utlagatum, 
within the year after the judgment, upon proceſs continued, with- 


out diſcontinuance againſt him : and it was held that he 


ſhould 


be in execution without any prayer for it, and without ire fa- , 
cias, becauſe the proceſs was continued; and though the original 


have a ſcire facias. | 

But if one be taken at the ſuit of the King N 
the year upon proceſs continued, he ſhall be i 
the King, but not without prayer. 


judgment were in another court, and that after the year he might 


fine Regis, after 


in execution for 


But if the defendant be taken pro fine Regis in a ſuit wherein 
no capias lies, nor capias ad ſatisſaciendum will lie for the party; 
yet in that caſe upon the prayer of the plaintiff party, he ſhall 


be in execution for him, but not without prayer. 


And ſee Dyer, fol. 306. Where ſaid, That in all caſes gene- 
rally where the plaintiff may have a capias ad ſatigfaciendum in 
the ſuit, and the defendant is taken by a caprias pro fine, or a 
capias utiagatum after judgment, there the deſendant ſhall be 
in execution preſently at the ſuit of the party alſo, without any 


prayer or motion to the court: and in caſe where he may 
| 2 


have a 
fert 


An EL Of Executions. is 1 
* facias, and no capias ad ſatitfaciendum, as in aſſiſe, redeſſeiſin, 
2 cb like, and the —— is taken by a 2 pro ſine, and com- 
mitted to priſon at the King's ſuit; in all theſe caſes upon a prayer, 
and moving the court, the 'defendant ſhall be in execution for 
the party alſo, but not without prayer; and in caſe where the 
plaintiff hath a judgment, and doth ſurceaſe his time, fo that 
now he cannot have execution by capias ad ſatisfaciendum, or Heri 
facias without a ſcire facias: in thele caſes, if the defendant, after 
this, happen to be taken by a capias pro fine for the King, or by 
a capias utlagatum after judgment, he ſhall not be in execution 
for the plaintiff without prayer, or moving the court. 


In the next place ſhall be ſhewn, Where execution ſhall be had 
by capias, fieri facias or elegit (a). | 


(a) At the common law, where a ſubject ſued execution upon a judgment for 
debt or damages, he ſhould not have the body of the defendant, or his land in exe- 
cution (unleſs it were in hone caſes) and the reaſon of the law was, that the body 
in cafe of debt ſhould not be detained in priſon, but be at liberty, not only to fol- 
low his 6wn affairs and buſineſs, but alſo to ſerve the King and his country when 


need ſhould require; nor to take away the poſſeſſion of his lands in that caſe, for . 
that would kinder the following of his huſbandry and tillage, which is ſo beneficial . 


to the commonwealth, whereof you may read at large in Sir Wilkam Herbert's caſe, 
But by the common law he ſhould have execution in that caſe only of his goods and 
chattles, and of his corn and other preſent profit that grew upon his land, to which 
purpoſe the law gave him two ſeveral writs to he ſued within the = one a levari 
facias, whereby the Sheriff was commanded, quod de terris & catallis ipfins A. levari 
factas, and the other called a fiert faciar, which alſo was only de bonis & catalhs. 


2 25 3% 275 
Bur by 13 EA. 1. cap. 18. when debt is recovered or knowledged in the King's 
court, or damages awarded, it ſhall be from henceforth in the election of him that 
iveth for ſuch debt or damages to have a writ, that the Sheriff fieri fuciat of the 
lands and goods; or that the Sheriff ſhall deliver to him all the chattles of the 
debtor, faving only his oxen and beaſts of his plough. And the one half of his 
land, until the debt be levied upon a reaſonable price or extent; and if he be put 
out of that tenement, be ſhall recover by a writ of novel diffeifin, and after by a 
writ of re-difeifon if need be. F 
When a perſon has judgment in an action of debt, or any other action in which 
he has damages, and he chuſes to take out execution by git, the entry is, Qu 
clegit ſibi executicnem feeri de omnibus catallis & mediatate terre, and from this clec- 
tion either to have a ſſeri fuciat or capias ad ſati;fatiendum, or this writ, it is called 
an elegit, the form of which being firſt given by this flatute ( for as has been before 
obſerved, there was no execution againſt the lands of a debtor at common law} is 
ac cum idem J. S. jurtu flatutum inde editum elegerit ſibi liberari pre pred. 20 libri 
omnia catalla & mediatatem terr @ it,] D. 2 Inſt. 395. Reg. 299. Co. Lit. 189. 6. 
But though by this ſtatute the lands of the debtor are made liable, as well as his 
perſonal eſtate ; yet if the creditor takes out an glegit, and it appears to the Sheriff, 
that there are goods and chattles ſufficient of the debtor's, to ſatisfy the debt, he 


ought not to extend the lands. 2 Infl. 395. But an legit executed upon goods only 
is not a fieri ſaciat, for a fieri facias q executed by ſale by the Sheriff; but the let 
by 
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Where execu- And, firſt, you ought ro know, That upon judgments.by courſe 


Bite 


the 


* 85 5 3 
* of the common pig wR_ „ Jas and capuas, as namely 


% *2 * 1 
0 10 C2 nun 


by the appraiſement -of the goods by a jury and delivery to the party. i Sd. 
1 Lev. 92, 1 Keb. 105, 261. 465 356. 592. * gt.” 89. 


Wilen $350 AE. ene 441 
Upon this writ the Sheriff is to impanel a jury, who are to make engulry of all 
the goods and chattles of the debtor, and to àppraiſe the ſame, and al ſo to enquire as 
to his lands and tenements; and upon ſuch inquiſition the Sheriff is to deliver all 
the goods and chattles {except the beaſts of the plaugh) and a moiety of the lands, 
to the party, and mult return his writ, in order to record ſuch inquiſition in that 
court out of which the it iſſued, That it cannot be done by the Sheriff without 
an inqueſt, for the words of the ſtatute are per rationabile pretium & extentum,” which 
muſt he found ſuch by the oaths of twelve men, is laid down and admitted by all 
the books that treat of this matter, as 2 In/?. 396. Co. Lit. 38.3. J. Dyer 100. 5 Co, 
„a. b. Gr. 7 1 
Thy hen the jury have found the ſeiſin and value of the land, the Sheriff, and not 
the jury, is to ſet out and deliver a moiety thereof to the plaintiff, by metes and 
bounds. Cre. Car. 319. Sparrow and eee ſo reſolved, and that all the pre- 
cedents were ſo. If upon an elezit the Sheriff deliyereth a moiety of an houſe without 
metes and bounds, ſuch return is ill, and ſhall he quaſhed for uncertainty, Carth. 
453- per Halt, Ch. Juſt, 1 5 | 
ir the ſheriff, on an inquiſition upon an egit, returns the defendant to have 
twenty acres in dale, and twenty acres in 72 and delivers the twenty acres in 
ale, for the moiety of the whole, all is void, for he aught to deliver a moiety of the 
twenty acres in each vill, and this might be avoided in evidence. in ejectment brought 
for on 1 Leu. 160. per Curiam, Earl of Stamford and eedham, but vide 
1 S. 1 2 , , . 2.2 1 
If A. — B. recover ſeverally againſt C. and 4. ſues out execution, and has a 
moiety of C's land delivered to him on an egit, and then g. ſues out an elegit, he 
can only have a moiety of the lands which remained with C. after the firſt extent, 
and not the whole delivered to him. Cre, Elix. 482, Hayt and Cogan. 
But if 4, acknowledges two ee to B. and in the ſame term he takes out 
two elegits, on the one he may have a moiety of A's lands delivered to him, and on 
the other the other moiety, and is not reltrained to à moiety of a moiety, for in 
judgment of law the whole term is but one day, Hard. 23, &c. the Attorney Ge- 
neral and Andrews 
If upon an inqueſt taken by an elegit, the jury find that the party was poſſeſſed 
of a term, which commenced 2 & 3 h. & Mar, when in truth it commenced the 
3& 4 Ph. & Mur. and the Sheriff tells the term according to the value found by 
for „the cxecution is void, for the Sheriff has only authority to ſell or * 
ſuch things as are found to bo the parties ; but in this caſe the inqueſt finding one 
thing, and the Sheriff ſelling another, the inqueſt does not warrant the (ale. Ce. 
Eliz. 584. Palmer and Humphrey. 4 Co. 74. 8. C. 4 
But if the inqueſt had found, that he was poſſeſſed of ſuch land for term of divers 
ears eahuc Vent. which they had appraiſed at ſo much, without ſhewing the certain 
eginning or determination thereof, it had been well enough ; for they ſhall not be 
ee to find a certainty, not having means to be informed thereof. Cro. 
Z. 4 4 
Donn an elegit the Sheriff may either extend a term for years, that is, may deliver 
moiety thereof to the plaintiff as part of the lands and tenements of the defendant's, 
- * WR abſolutely as part of his perſonal eſtate, 2 /. 395. 8 Co, 171. 
qa 5 0 137. | , 


: . Alſo 


7 
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in traſbaſi or indiftments ; where proceſs. of outlawry, fieri fac or 
capias at the election of the plaintiff; and where no proceſs of 
outlawry, only . feri facias ; until firſt remedy was given by the 


ſtatute of Weſtm' 2. cap. 19. which is, If a man recover debt or 


damages, it ſhall be at his election to have a ſieri facias de terris- 
& catallis, or the Sheriff ſhall deliver to him omnia bona & 
catalla / debitoris } exceptis bobus & affris .caruce,  quauſq; debitum 


he ſhall have affiſe and re ein. due Sued len Piss 
And after in the ſame ſtatute, cap. 47. De hijs guæ recordat” 
ſunt like execution given upon recognigances; upon which have 
been divers caſes in the law of great learning put ſince that time, 
as namely 50 Edw. 3. 4. In dectes tantum the elegit was returned 
nichil, and afterwards the defendant was taken by capias pro fine, 
and by the better opinion could not , ſtay in the execution for the 
- arty. 1 vt P 30 "$39 | S Mae vd oat 
. And by 5 Ed. 4. 41. 19 H. 6. & 30 Ed. 3. in Bro. 93. After 
an elegit awarded and returned nichi/, no execution by capias. / 
And ſee 13 Eliz. Dyer 299. That after an egit the, plaintiff 
could not have debt. | 


d. gi ie i 1 5. Tomo en 
But as 21 H. 7. 19. after one elegit returned nicbil, the plaintiff 
may have another. * : INES 
But by all the books, if the writ of elegit had not been re- 
turned at all, then the plaintiff, might have a new execution, by 
fieri facias or capias, as appears of; 17 Ed. 4. . where before the 
return of the elegit the year did elapſe, and after the plaintiff had 
r and a capias. | 40945 in 
And 42 Edw. 3. 11. after divers writs of fieri facias upon con- 
tinuance, one was returned nichil, and the plaintiff had ſeveral 
elegits in divers counties. HLCM 1 7 
And by 45 Ed. 3. 19. after a fier; factas returned nichil, a capias 
was awarded. py | "fu 


- 


Alſo it ſeems that a rent-charge may be extended on an elegit; for the word land, 
which is made ſubject to the execution, includes all hereditaments extendable; , and 
in this caſe the party may diſtrain and avow for the rent, though the tenant never 
attorned ; for the law creating his eſtate gives him all means neceſſary for the en- 
joyment of it. Moor 32. pl. 104. But a rent-ſeck cannot be delivered on an elegit, 
as liberum tenementum. Cro. Elix. 656. But the office of Filazer cannot be extended, 
for a man ſhall not have execution of that which he cannot aſſign, thoagh he may 
have of this an aſſhze, ut de /ibero tenemento. Dyer 7. pl. 10. 

But the ſtatute of H e/tm. 2. which gives the e/egit, extends not to copyhold lands, 
for then the Lord would have a tenant brought in upon him without his admittance 
or cunſent. 3 Co. 9. (. Cop. 149. | —— ant, os 


B b And 


oY levat' per gatianabil prectum & extent, and if be be oH. 
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And 10 Ed. 4. 3. after execution b i facias of the 

plaintiff had a a for the reſt ; ed 60 ü 1/5 4. "ob. 
But by 22 Af 43- the body being in execution, no further 
execution ſhall be by elegit or fieri factas. © 

And by 15 H. 7.14. & 15. after a capias one ſhall not have an 
elegit, no more than a c 3 after an elegit. 

So that hereupon, and by Fitzh. Nat. Brevium it ap 8 
That after a fierr facias executed in part, or not executed, | 

_ plaintiff ſhall have either capias or ekgit ; but if he betake Vaſo 
either to capras or elegit, and thoſe writs be returned, he muſt: 
ſtill keep the fame, and to no other execution; quod nota. 

See more of this in Brook Title Elegit. 

See alſo Dyer 4 & 4 Marie 162. How the plaintiff recover- 
ing 40ʃ. againſt Gas at hath land in divers counties, may, diyid- 
ing his debt, or intirely, have feveral elegits. 

2 But by Hobart 58. There may not be two ſeveral forts of exe- 
cutions out at once, but one after another. 
Vet idem. fo. 2. If one elgit be ſued out, and entered of re- 
cord, though the plaintiff get nothing _ it, yet he ſhall. never 
have other execution till — — be ound, ang no- man will 
tecord the execution till he find ſome what. 

Vide Yelverton's Reports, fo. 52. Where ſaid, That if a man 
be taken upon a wrong writ of execution, though it he returned: 
executed, yet becaufe he in truth never was in execution, a new 

4 capias may iſſue out againft him. 

1 And idem 180. Where goods are taken in execution in another 

i county, upon a teſtatum returned, That the defendant nulla ba- 
| bet bona, &c. in London, where the action was tried, but in the 

county of B. where the goods were taken, which is falſe, the 


T7 execution ſhall be avoided, and. the party 9 to his goods 


again. 
But by Moor, caſo 428, though the court grant an erroneous. 
execution, yet that will not excuſe the Sheriff where there is an. 


| eſca 
. VE by Hetley, Rep, 157. Where the. Sheriff upon a: fiers facias. 
: a takes a part of the defendant's goods in execution, and delivers.” 
them to the plaintiff, and they be taken from him, he ſhall have 
; execution de nous. - 

And by Popham in his Reports, fo. 206. one may be diſcharged. 
out of execution by word only, as where one is in execution at. 
my ſuit, and I bid. the a let him go, this is a good ys > 

Vide, 


Ot 2 16; 40 
Vide Dyer, . Where ſaid, That in ell 5 where the law Upon eſcape. 
doth, once adjudge a defendant to he in execution at the ſuit of the 1 
plaintiff, if the. Sheriff ſuffer him to eſcape, he ſhall be charge ; or caſe. 
* ee for the, une ras any 

EC 

Yet by Pophan 41. if he the taken in a freh purſuit, though in pied purſuit, 
another county, by that he ſhall be in execution again. 

And by Co. lib. 3. 74, Where the Sheriffs of Londen at the go- 

ing out'of their office, by andenture'did deliver B. in execution to 

the new Sheriffs; and he being in execution at the ſuit. of C. and 

D. did make his eſcape. D. poly is named. C. ſues the eſcape, 

and had judgment; and held that B. was not in execution of the old Sheriff 
old or new Sheriffs, and, Rat the old are to give notwe'to the neus mult give no 

Sheriffs, of them in enecutien, \thaugh they be upon record ; and ue of noe. 
the priſoners, are in cuſtody of the old Sheriffs, though out of is execution. 
office, till delivered to — and if the old Sheriffs die, the new 

muſt take notice of them at their peril; and the priſoners are in 

cuſtody of the law, between the death of the = and: the neg 

in of the new Sheriffs. 

But ſee Co. lib. 4. Blomfields caſe where two. were havnd auth 

jointly and. ſeverally by bo both: ics and condemned, and 
taken in execution, the one eſcaped, the other brought an audit 
guerela ; and held not to lie. 
Vide Rolls Abridgment, 904- Where ſaid; That if A. be when 
in execution on a capias ad ſatisfaciendum at the ſuis of H. and 
eſcape from the Sheriff, and no return is made of the writ, nor is 
the 5 filed, or any record made of the award of the capias ; 
B. may have a ſire facias againſt A. and thereupon what  execu- 
tion he will, 

And ſee More, caſe 1177. and Hob. 55, & 56. Fofter and Fack- 
ſon's caſe, If the defendant die in execution, this is a diſcharge of 
the execution for ever, as an eſcape is: yet Co. lib. 5. 86. contra. 

But by Hob. 59. If two be bound jointly and ſeverally to me. 
and I ſue them jointly, I may have a captas againſt them both, 
and the death or eſcape of the one ſhall not diſcharge the other: 
but I may not have a capias againſt one, and another kind of exe- 
cution againſt the other, when I ſue them jointly : but when J 
ſue them ſeverally, I may ſever them in their ſeveral kinds of 
execution; but yet ſo, as if a very ſatisfaction be had of one, or 


againſt the Sheriff upon the eſcape of one, the other o be re- 
lieved by audita querelg. 


B b 2 But 
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hut if a capias ad ſatisfaciendum be had againſt one of them in 
this caſe, fo as there is ſuch an execution as is a ſatisfaction, no 
other can be had againſt him, or his heir or executor, if he dies, here 
none may be had againſt either of the others: for where the law 
gives three or four kinds of execution by way of choice, and the 
plaintiff choofeth a capias ad fatisfaciendum, and the- defendant's. 
body is taken thereupon, it cannot be for part as in. a fers fucias. 

Vide Anderſon, part 1. caſe 166. Where the plaintiff ſued a 
capias ad ſatisfaciendum againſt one of the county of C. that was. 
brought into court in cuſtody of the Sheriff, where the plaintiff 
was preſent, and being aſked by the court, whether he would: 
pray, that the - priſoner might be committed to the Fleet, an- 
' ſwered, that he would not. bo the | : 
And this he did becauſe the priſoner was poor, and not able 
to pay, and had eſcaped- out of the Sheriff's. cuſtody, againſt 
whom, he ſaid, he intended to bring bis action; and thereupon. 
the court diſcharged him of his execution, not committing him 
to the Fleet, nor leaving him in the cuſtody of the Sheriff, becauſe. 
the Sheriff did not pray it. nen wn 
Then, as to the-force of un eleg it. 

See Meſtm. 2. cap. 18. Dyer 206. 335. Co. lib. 7; 49. & lib. 4 
67, 68. Fitzh. Nat. Brev. 48. Plowd: 224. 176. 2 Hr 4. 14. 
Bulſi rode, part 2, 98, 99. Lane 20. That upon an elegit the She- 
riff is to make execution of a moiety or one half of: all the houſes, 
lands, meadows, paſtures, rents, reverſtions and* hereditaments, 
whereof, and wherein the defendant at the time of the judgment 
had, or after had any ſole eſtate, or intereſt, in fee, tail, or for 
life, into whoſe hands ſoever the ſame do afterwards come. 

So alſo, if the huſband and wife do hold lands for their-two 
lives, they are extendable upon this writ. | 

But a right only to land, an annuity, copyhold-hand, the land 
the huſband holds in right of his wife in fee, or for life, is not. 
extendable after her death, nor- liable to execution: 

And all the goods and chattels, except only the beaſts of the 
plow, which the defendant hath, or at time of execution had, 
are liable to exccution- on- this writ, as on a- fer? factas.:- but no 
goods and chattels really, and bore fide made away before execu- 
tion, are liable to be taken upon this writ. | 

Vide Hob. 57. An elegit may be ſued of lands in antrent demeſu. 

And ibidem, it may be ſued after a capras or fiert facias both, 
and after a capias returned non eff inventus.. 


But 


011112316 Execiitidng, 17-5 
But by 13 F. 7. 1 Co. lib. 5. 87. 25 H. 7. ts, l 
25 H. 8,9. 19 H. 6. 1. & 17 Ed. 4. 4. after an elegit ſued out 
and returned, the plaintiff may not have a capiar ad ſatisfacien- 
dum, or 11105 facias; but he muſt have an alias elegit, or arr ele- 
F „ dent ian e eee 
And by Hob. ubi ſupra, The plaintiff may have an alias elegit, 
or an elegit in divers counties, one after another. 
And idem 58. An elegit may be had for a refidue after a part is 
levied by a. fier? facias; and if FI the elkgit nothing be taken 
e e pant hs pon may Ri a Wee 
But ibidem dubitatur, whether if a leaſe of lands for three years 
be taken, which is not enough, if now the elegit be peremptory. 


2 


© 
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55 Nn n * 10 38 — 29999 — . tion a. 
Then ought to be known, How's man's bail, or, mainpriſe Hall e bal = 


be had in tx:cution or diſcharged.” © 


33H. 6. 47+ a 
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mainpriſe 


Por which fee, firſt, 47 e That mainpernors are Maingerncr:, 
da 


there taken but to obſerve the 
perſons as do take or receive a man into friendly cuſtody, that 
otherwife is, or might be committed to priſon, upon ſecurity 
Kiven, by them for his forth- coming or appearance, at the day 
aſſigned, or return of the writ,” or proceſs: ſo that hie that is 
mainpriſed, is always faid to be at large, and go at his own liberty, 
not of ward; after the day is ſet to marnpriſe, until the day of. 


appearance, by reaſon of ſummons, or otherwiſe. 
rſons by a judge till ſuch a day, for there he is always accounted. 
b law to be in their ward or cuſtody for the time. 

And they may, if they will, keep him in ward or priſon all 
the time, or otherwiſe at their pleaſure ; ſo that he that is ſo 
bailed, ſhall not be ſaid by the law to be at large, or at his own. 
libert { : : 38 et ws * a Niacin OO on, | | 

| Por, as before, 47 Ed. z. in treſpaſ+ the defendant coming in 
by capias found mainfernors, and had a ſuperſedeas, and at the 
day . and made an attorney, and the mainpernors diſ- 
charged: but experience is otherwiſe at this day, for the mainper - 
nors now anſwer the execution in default of the principal. 
And 8 H. 4. zl. three perſons brought a bomine replegiando, and 
found * 77 to proſecute with effect, where ſaid, That if 
they fail, the defendant ſhall have execution againſt the main 


x £ 
p * + . 


PBernors,, | * 3 10 
7 * 1 4 e N == f And 


„that is to ſay, They are ſuch what? 


üt it is otherwiſe, where à man is let to bail to four or two Bail. whase? 
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__ execution. 


do not, pay 


Maxims and Rules q leading. 
And 2 H. 4. 6. an mgueſt did paſs againſt the defendant, who 


was demanded, and came not, and his majnperners awarded to 
priſon, quod nota, gucære tamen inde, for by experience at this 
day, no, execution can. be had againſ}, the mainperaers,, unleſs 
ſome writ of execution be returned againſt the priacipal. nichil, or 
non eſt inuentus, and the bail or mainpriſe be diſcharged upon the 
bringing in of the principal, either hanging the plea, or af 
judgment before execution; for after the execution is once h 
againft the bail or mainpernors, the principal is diſcharged ; guare 
amen 1 fe 4 fth $115 10 511 001009. 3641 516 dich | at Jy un 
And this bail may be after diſcharged, as by death of the prig 
cipal, demiſe of the King, gg. 
And as 32 H. 8. Brook. Tit. ee If a record be remov- 
ed out of London by a writ of priviledge, although the ſame be 


11. 
UC 


after remanded by procedende, yet the mainpernors are diſcharged. 


The like where judgment is to replead, and the plaintiff makes 


a new declaration; but if the priviledge were never allowed, then 


it is otherwiſe, as it ſeems. 31 H. 8. Procedendo 13. and ſurety 
in Brook 28. 5 ; 


See likewiſe 38 H. 6. 4. 12:, Where one having cauſe of privi- 


4 
' 


tedge in the court of Common Pleas, was arreſted in London, and 
drawn into plea in one of the Sheriff's courts there, and before 


judgment he delivered a ſuper/edeas to the inferior court, yet they 
proceeded to judgment, and the party was taken in execution, 


and btought by hebeas corpus in the court of Common Pleas, and 
the court awarded, That the party ſhould be diſcharged: of the 


. 


4 vob 46, 524 bn roi [6 T7 18 

Vide Co. Rep. lib. 5. fol. 70. If the principal upon a ſpecial bail 
ot pay the money, or render his body, after judgment, in 
diſcharge of his bail, then (and not before) execution is to be 
And ſee Goldeſbrongb's Rep. fol. 175. Where ſaid, That exe- 
cution may not be ſued ont againſt the bail, till a default be re- 
turned againſt the principal. (Sb do tags RO MOEN 
But by Hab. 116. If the bail be in execution, and a writ of 
error be brought, the court may not diſcharge hing 
Vide Touch. Prec. 64. If a capias be awarded, and returned non 
e inventus againſt the principal, and the bail bring him not in, 
af the-principal die, although there be no ſcire facias againſt the 
bail, yet the bail js, chargeable ; for though the court will ex- 
cuſe the bail, yet the bail if they bring in the principal before the 
return of the ſecond ſerre facias, this is ex gratia curiæ, and not 
of neceſſity, 5 And 


3 


91907 Hf "Enttubions; "| 
And Mich. 14 Jacobi in C. B. The caſe was, That judgment 
was given againſt one in the King's Bench, upon which he was 
in execution, and had another judgment againſt him in the Com- 
mbn Pleas ;' in which court, the ſureties to ſave their bail, brought 
him to bar by habeas 1s to render his body; but, before that, 
he had brought a writ of error in the King's Bench to reverſe the 
judgment in the Common Pleas ; but the record was not remov- 
ed: in this caſe the court ſaid, That when a man comes in to 
«. ſave his bail, he ſhall not be committed, if the party do not 
pray it; but when the error is brought, before that be he in 
* execution, it is a /uperſedeas, ſo that they cannot commit him at 
the prayer of the party.” el, 
And Waller, Prænotary, ſaid, That the bail is to render the 
* principal's- body in execution, ſo that the plaintiff may have it 
* 1n execution; but here he cannot, in regard a writ of error is 
« brought, and therefore the bail ſhall be diſcharged.” 
'. Vide Latch's Rep. fol. 192, 193. One had judgment in debt 
in the Common Pleas againſt the defendant, and there, after the 
year, without any ſerre factas took out à capiat againſt him, and. 
arreſted him; and upon this he brought error in the King's. 
Bench, where the judgment was affirmed ; whereupon he was 
diſcharged, and the plaintiff took him again by a capias ad ſatis-- 
 faciendum,' without any ſeire facias out of the King's Bench; and: 
there this difference was. taken, where one is lawfully taken in 
execution, and after diſcharged by writ of error, upon which 
PREY is affirmed; there a new capias will not lie againſt him, 
ut execution ſhall go out againſt the ſureties, unleſs he will ren- 
der himſelf ; but otherwiſe, where one was never lawfully in 
execution, when the judgment is reverſed, there he may be taken 
ain. 1F ti at ; | | BY. 
, Rain Abridgment 888. If in debt againſt J. S. two be- 
come bail for him, and the plaintiff recover, and the proceſs. 
continued till judgment. againſt the bail, execution may be againſt. 
either of the bail,. without naming the other. 
And, idem 896, he may have execution againſt one of the bail. 
at one time; and after have execution againſt another of the bail. 
But, idem 897. if a man have once execution againſt the bail, 
he may never after have execution againſt the principal: or, if: 
once againſt the 3 never after againſt the bail. 
And, idem ibid. if the King recover in a. ſcire factas, on a re- 


cognigance acknowledged in Chancery, he can have no execution: 
againſt the body: but a capras lies on a judgment in a ire ſa- 


cias 
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Marims and Rules o Pleading. 

And 2 H. 4. 6. an imqueſt did paſs againſt the defendant, who 
was demanded, and came not, and, his mainpernors awarded to 
priſon, quod nota, guære tamen inde, for by experience at this 
day, no execution can be had againſt, the mainpernors, unleſs 
ſome writ of execution be returned againſt the rice. nicht], or 
non eſt inventus, and the bail or mainpriſe be diſcharged upon the 
bringing in of the principal, either hanging the plea, or 1755 
judgment before execution; for after the execution is once 1 
againft 25 bail or mainpernors, the principal is diſcharged ; guzre 
Lamen Ar; fo Of SGD 3g Laid abgoz wud 

And this bail may be after diſcharged, as by death of the prin- 
cipal, demiſe of the King, SMS. n 
And as 32 H. 8. Brook. Tit. ee 


ö nf ik. Tf a record be remov- 
ed out of London by a writ of priviledge, although the ſame be 


* * 
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after remanded by provedende, yet the mainpernars are diſcharged. 


The like where judgment is to replead, and the plaintiff makes 
a ne declaration; but if the priviledge were never allowed, then 


in:Brook 28. 


# 


it is otherwiſe, as it ſeems. 31 H. 8. Procedendb 13. and ſurety 
See likewiſe 38 H. 6.4. 12. Where one having cauſe of privi- 


jedge in the court of Common Pleas, was arreited in London, and 
drawn into Per in og of tie, Sherif”s .courts there, and before 


judgment he delivered a ſuper/edeas to the inferior court, yet they 


proceeded. to judgment, and the party was taken in execution, 
and btought by habeas corpus in the court of Common Pleas, and 
the court awarded, That the, party mould be diſcharged of the 
F oof or wot ogeb 6 gu Hs bt 4d agchag 

Vide Co. Rep. lib. 5. fol, 70. If the principal upon a; ſpecial, bail 
diſcharge of his bail, then (and not before) execution is to be 

And ſee Goldeſbrongb's Rep. fol. 175. Where faid, That exe- 
cution may not be ſued out againſt the bail, till a default be re- 


do not pay the money, or render his body, after judgment, in 


14 


turned againſt the principal. 


But by Hab. 116. If the bail be in execution, and a writ of 
error be brought, the court may not diſcharge him. 

Vide Touch. Prec. 64. If a capias be awarded, and returned non 
e invent us againſt the principal, and the bail bring him not in, 
if the principal die, although there be no /cire facias againſt the 
bail, yet the bail is chargeable ; for though the court will ex- 
cuſe the bail, yet the bail if they bring in the principal before the 
return of the ſecond ſeire facias, this is ex gratia curiæ, and not 
of neceſſity, | Es And 
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And Mich.'14 Jacobi in C. B. The'caſe was, That judgment 
was given againſt one in the King's Bench, upon which he was 
in execution, and had another judgment againſt him in the Com- 
mbn Pleas; in'which court, the ſureties to ſave their bail, brought 
him to bar by Sade m__ to render his body; but, before that, 
he had brought a writ of error in the King's Bench to reverſe the 
judgment in the Common Pleas ; but the record was not remov- 
ed: in this caſe the court ſaid, That when a man comes in to 
«<. ſave his bail, he ſhall not be committed, if the party do not 

«« pray it ; but when the error is brought, before that be he in 
execution, it is a /uper/edeas, ſo that they cannot commit him at 
the prayer of the party. | >I008 0 

And Waller, Prenotary, ſaid, That the bail is to render the 
6x principal's bod in execution, fo that the ' plaintiff may have it 

* 1n execution; but here he cannot, in regard a writ of error is 
« brought, and therefore the bail ſhall be diſcharged.” 

' Vide Latch's Rep. fol. 192, 193. One had judgment in debt 
in the Common Pleas 5 the defendant, and there, after the 
year, without any ſerre fucias took out a capiat againſt him, and. 
1 him; ſs this he brought walls om the King's. 
Bench, where the ju —.— was * 5 . — was 
diſcharged, and the plaintiff took him again by a capras ad ſatis-- 
faciendum, e ſeire facias out of t he King's Bench; and 
there this difference was taken, where one is lawfully taken in. 
execution, and after diſcharged by writ of error, upon which 
judgment is affirmed; there a new capias will not lie againſt him, 

ut execution ſhall go out againſt the ſureties, unleſs he will ren- 
der himſelf ; but otherwiſe, where' one was never lawfully in 
execution, when the judgment is reverſed, there he may be taken 

ain. 1 {1 * 1 | ; | 
Vide Rolle Abridgment' 888. If in debt againſt J. S. two be- 
come bail for him, and the plaintiff recover, and the proceſs. 
continued till judgment. againſt the bail, execution may be againſt. 
either of the bail, without naming the other. 

And, idem 896, he may have execution againſt one of the bail. 
at one time; and after have execution againſt another of the bail. 

But, dem 897. if a man have once execution againſt the bail, 
he may never after have execution againſt the principal: or, if: 
once againſt the ones never after againſt the bail. 

And, idem ibid. if the King recover in a. ſtire faciat, on a re- 
cognigance acknowledged in Chancery, he can have no execution 
againſt the body: but a capias lies on à judgment in a ire ſa- 


cias 
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cias on a recognigance eee by: te Jil, in. an Rios + in 
the King's-Bench, - 2 * 

But no capias will lis. upon a jadgment ing 9 85 ee on a 
- Necognizance acknowledged. by the bail in che Common-Pleas; but 
there an action of debt will lie upon the recogniaance. 

So, if the bail, in an zferwr.court, enter into A'recognizance, 
That if the principal pay not the damages and coſts recovered, 
or render himſelf to priſon; func corcedet;. the. damages and coſts, 
de terris & catallis ſuis levari ad Pu querentis,\ no capias will lie 
upon this recognizance.' vile 1d : ti Neige 

So, neither for the plaintiff f in 3 to recover damages 
PE: the garniſhee, en (as * 7 H. 6. 45. ae 
not party to the writ. 

80 an inferior court. be held — Wee and the. bail there 
enter into recognizance, no capias will lie for this. ; 

But by Hobart 28 f. abridged by Rolls 898. if the Principod, 
after judgment, render his body in court in exonerationem manu- 
captorum, and the plaintiff dott not take him in execution, and 
this is entered of record (as it muſt be) the plaintiff men, after 

a this take him in execution by capias ad ſatigfuciendum. 

And, idem 899. if A. recover againſt B. in the Ki 's-Bench, 
damages and — and upon this hath judgment 4— the bail, 
after ſcire factas ; and after B. and the bail join in a writ of error 
upon the ſtatute, in the Exchequer-Chamber, and while this is 
tranſacted, the year and day is elapſed ; in this caſe, the court 
of King's-Bench may grant execution: for it is a void 1 writ of 
error, and as if none had been brought. 

And, idem 891. if a rec gnizauce of bail be taken by a judge 
of the King's-Bench, at Serjeant's-Inn, in London, upon an ori- 
ginal brought in London, and it be certified and iarolle d in the 


King's-Bench; it ſeems it may be extended i in nee or Mid- 
dleſex. 


Execution by, In the next. place we ſhall conſider, where execution may be 


or without had by ſcire facias, and where it may be bad without... | 

"goon And, firit, as to the writ of ire facias ought to be known, 

what, That execution muſt be had within a year of the judgment; 
otherwiſe it cannot be taken out, till there be firſt ſued out a 
fire ſugias (a), which is a writ judicial going out of a record, and 


lics, where one hath recovered debt or damages in the King's 


(a) Stire facias is a judicial writ, and properly lies after the year and day after 
judgment given, and this is ſo called, becauſe the words of the writ to the Sheriff 


be, 


' 


Dt ermitind: "#335. 5 
court; and be ſueth not to have execurian within the * and 
day, he muſt have his writ to warn the party; and if the 
comes not, or if he comes, and ſays not ing in diſcharge or ſtay 
of the execution, then the plaintiff ſhall have a writ of eri facias; 
to command the Sheriff to-levy the debt or damages of the defen- 
dant's goods | 
Or, where the proceſs is a capiat, he may have another writ of 
execution, called a capias ad ſatisfaciendum, to take and _—_ 
the body of the defendant, till he ſatisfy the party, plaintiff, _ 
And ſo on a judgment to recover lands /a), if the plaintiff do 
not ſue. out execution within the year after the judgment, he may 
be, uod ſcire fuciat preefat T. (being the defendant Ee. 

quid 72 e pe rel gf fe, 1 &c, 80 8 Fa! He e $ "+ 
the defendant is to be warned to plead any matter in bar of execution; and there- 
fore, albeit it be a judicial writ, yet becauſe the defendant may thereon plead, this 
ſcire facias is accounted in law to be in nature of an action ; and therefore'a releaſe 
of all attions is good bar of the ſame; and likewife _ 1 is a good bar of 
a ſcire faciar; this writ was given in this caſe tute of FW. 2; for at the 


common law if the plaintiff hath ſucceded [ ſurceaſed] to ſue execution by 7 facias, 
or levari facias, a year and a day, he hath been driven to his netw original. Co. Litt; 290. l. 


(a) As to lands, they are bound from the time of the judgment, ſo that execution 


may be of thefe, though the party aliens hm fide before execution ſued out; ſo of 
ſtatutes-merchant, ſtaple, and recognizances, which alſo bind the lands from the 
time of entering into them. Co. Lite. 102. b, Co. 171. Sir Gerrard Fleetwood's caſe. 
I * 77: 8. 2 i 

Therefore if a man has judgment for debt, or is conuſee of a ſtatute ; and t 
debtor, before execution ſued, aliens by ſine, and five paſs, yet the plainti 
= ſtill ſue out execution. 1 Mod. 217. 1 Chan: Ga. 2 | 3 

But here it is neceſſary to obſerve, that by 29 Car. 2. cup. 3. called the Stitute of 

Frauds, reciting, that it bath been found miſchievous, that judgments in the King's 
courts in Weſtminſter, do many times relate to the firſt day of the term whereof 
they are entered, or to the day of the return of the original, or filing the bail, and 
bind the defendant's lands from that time, although in truth — 1 acknow- 
ledged, or ſuffered and ſigned in the vacation-time after the ſaid term; whereby 
purchaſers find themſelves aggrieved. _ 

By the 14th ſect. of that ſtatute, it is enacted, „That any judge or officer of 
« any of his Majefty's courts of Weſtminſter, that ſhall ſign any judgments, ſhall, 
«* at the ſigning of the ſame, without fee for doing the ſame, ſet the day of 
« the month and year of his ſo doing, upon the paper-book, docket, or record, 
which he ſhall ſign; which day of hy month and year ſhall alſo be entered upon 
<« the margent of the roll of the record where the ſaid judgment ſhall be entered. 

And ſect. 15. it is enacted, That ſuch judgments, as againſt purchaſers bona 
« #de for valuable conſideration of lands, tenements, or hereditaments to be ch 


« thereby, ſhall, in conſideration of law, be judgments only from fuch time as they 


« ſhall be ſo ſigned, and ſhall not relate to the firſt day of the term whereof they are 
entered, or the day of the return of the original or filing the ball.“ 
And ſect. 18. it is enacted, That the day of the month and year of the inrol- 


« ment of recognixances ſhall be ſet down in the margent of the roll where the ſaid 


& recognizances are inrolled, and that no recognizance ſhall bind any lands, tene- 
« ments, or hereditaments in the hands of any purchaſer bona fide, and for valuable 
« conſideration, but from the time of * inns. 4 

| c 
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: Maxims and Rules of Pleading, | 
not have execution till he have firſt ſummoned the defendant to 
ſhew cauſe why execution ſhould not be had againſt him 


Alſo for the greater 3 of purchaſers, by the 4 5 F. & AI. cap. 20. it is 
enaſted. That the clerk of the Eſſoigns of the court of C. B. the clerk of the 
% Doggets of the court of King's Bench, and the maſter of the office of Pleas in the 
„court of Exchequer, ſhall make, and put into an alphabetical d t, by the de- 
e fendant's names, a particular of all judgments by confeſſion, non — 9 — or 
s nihil dicit, entered in their ſeveral courts, &c. and that no judgment not dogetted, 

« and entered in the books as aforeſaid, ſhall affect any lands or tenements as to pu- 
cc chaſers or mortgagees, or have any preferment againſt heirs, executors or admi- 
4e 1 in their adminiſtration of their anceſtors, teſtators, or inteſtates 
<« eſtates.” | | | 

Here alſo we muſt obſerve a difference as to N which affect the lands 
of an anceſtor, and thoſe which affect the heir; for as to the firſt, the plaintiff 
ſhall not have execution, but only of that land which the defendant had at the 
time of the judgment, becauſe the action was brought in reſpeQ of the perſon, and 
not in reſpect of the land. Co. Litt. 102. a. | 

But if an action of debt be brought againſt the heir, and he alieneth, hanging 
the writ; yet ſhall the land he had at the time of the original purchaſed be 
charged, for the action was 1 againſt the heir in reſpect of the land. Litt. 
102. 3. That filing a bill in B. R. is as effectual for this 32 as an original writ, 
Carth. 245. and therefore, if the anceſtor deviſed away the lands, creditors, whoſe 
ſecurities were inferior to judgments, had no remedy at common law, either againſt- 
the heir or deviſee. Abr. Ba. 149 But now by the 4 & 5 . & MH. it is enacted, 
That all wills concerning lands, or any rents, profits, term, or charge out of the 
ſame, whereof the deviſor ſhall. be ſeized in fee-fimple, in poſſeſſion, reverſion, or 
remainder, ſhall be deemed to be fraudulent and void againſt creditors. upon bonds. 
or other ſpecialities, their executors, adminiſtrators, &c. and ſuch creditors ſhall; 
bave their action of debt againſt the heir at law and the deviſees jointly. | 

Hence it hath been adjudged, that if there are two creditors, viz. J. and B. of 
J. S. whoſe heir is. bound, and who has lands by deſcent, and 4. files an original 
in C. D. and. hath judgment thereon, Trinity- Term,. 2 Fac. 2. by default, and. 
thereupon a general elegit iſſues againſt all the lands of the heir, and a moiety there- 
of is delivered to A. 2 B. on a bill filed in B. R. 1 & 2 Fac, 2. has a ſpecial judg-. 
ment againſt the aſſets confeſſed by the heir, Trinity-Term, 3 Fac. 2. 5 8. 
judgment be ſubſequent to 4, yet it appearing that his bill or original was filed 

fore A's, the judgment ſhall have relation thereto, and therefore he muſt be firſt- 
ſatisfied. Carth. 245. Gree and Oliver. | 

Alſo in the above caſe it ſeems, that though 4's Judgment had been on an origi». 
nal actually filed before B's, that muſt have been preferred, becauſe his judgment 
was general againſt the heir, and the execution a general and.common execution by: 
clegit, and not * the aſſets only by way of extent; and therefore ſuch a gene- 
raf judgment will not operate by way of relation to the original, but binds only in. 
common caſes from the time of judgment given. Carth. 246, 181. 

As to goods and chattels, the execution at common law had relation to the time of 
the awarding thereof; and therefore, if aſter the teſte of the writ of execution, the 
defendant had fold the goods, though bona fide, and for valuable conſideration, yet 
| were they ſtill hable to. be taken in execution into whoſe hands ſoever they came. 

8 Co. 171. CrorEliz. 174. 440. 2 Vent. 218. | | 
Hut as this created ſome inconyeniency with reſpect to trade, in making thoſe 
oods ſtill ſubject to execution, though in the hands of a perſon who came by them 
- valuable conſideration, and without notice of any ſuch. execution; and as there 
| was 
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And if the defendant cannot be found upon ſummons, or can A 


not, or doth not ſhew cauſe, why execution ſhould not be made, 
'then a ſecond judgment is awarded, that. execution be done upon 
the fir/t judgment, * 

And here (by Co. 1 If. 290. and Dyer 148.) this writ of 
ſeire facias being entered, the tenant or defendant may thereunto 
plead any matter accruing after the judgment, as releaſe, outlaw- 
ry, &c. to prevent the execution. Fl ; 
But it appears by Old Natura Breu. 163. Dyer 270, 271. 
Hobart 56, & 57. Cra. 1 185. Bulftr. 2 part 230. Lane 16. 
Finch's Ley 477. that if the plaintiff ſue out execution within the 
year, he may continue the judgment after the year, without ere 
1 But ſee Fitzherbert's Natura Brevium, Tit. ſcire fac, and 
Brook's Abridgment 134. by which (as alſo by divers other books) 
it appears, that execution may be had within the year againſt a 
party to the judgment, without a ſcire facias; but otherwiſe, if 
the 'record be removed into another court. | 

And with theſe authorities. doth 14 & 15 H. 7. And it 
appears alſo there, that the year ſhall not be accounted from the 
time of the recognixance, but only from the time of the payment. 

And 23 H. 8. bid. 119. if one recover in annuity, a fiert fa- 
cias ſhall go out within the year, and after ſcire fac infinite, be- 
cauſe executory. | ada 

And with this! agrees Bro. 28. where ſaid, That if one recover 
in a writ of annuity, he may have a fieri facias of the arrerages 


incurred within the year, and a ſeire facias after, as oft as the 


annuity is behind, and no writ of annuity after. Andin ev 

ſeire fac in which he recovers, after the firſt judgment, he th 

have execution of the arrerages within the year, by fieri factas. 
And 11 H. 4. 34. Bro. 119. after judgment had in annuity, 


the plaintiff after a /cire fac' may have a fieri fac, to levy it as it 


becomes due. 
was a farther inconveniency in making a-writ of execution, taken out in vacation 
to have relation to the laſt day of the preceding term; for remedy hereof, | 
By the 29 Car. 2. cap. 15 2 16. it is enacted, That no writ of fleri facias, or 
other writ of execution, ſhall bind the property of & 8 inſt whom ſuch writ of 
execution is ſued forth; but from the time that ſuch writ be delivercd to the 
Sheriff, Under-ſheriff, or Coroners, to be executed; and for the better manifeſta- 
tion of the ſaid time, the Sheriff, Under-ſheriffs, and Coroners, their deputies and 
agents, ſhall, upon the receipt of any ſuch writ (without Tee for doing the ſame)” in- 
dorſe upon the back thereof the day of the month or year he or they re- 
ceived the ſame. 1 Mod. 188. 1 Sid. 271. For the expoſition of this ſtatute vide 
Carth. 419. 1 Salt. 320. 2 Vent. 218. Comb. 53. 145. 1 Show. 173. 5 Med. 376. 


C 2 And 
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; quod nota. 


Marims and Rules vf- Pleading, 
And 21 Ed. 4. 1 & 2. if rent be granted by fine, the party 


may have a ſcire ſac in infinitum (as before in annuity, or) as in 


covenant upon covenant, as one recovering in treſpaſs may bring 
a new action. Nin e 
And 22 H. 6. 15. Bro. 54. one condemned in the Common 
Pleas, and in execution, attainted after in an aſiae, remanded 
alſo thither, and could not be committed there, for that execu- 
tion alſo, without proceſs. e e e Wed of 
And fee 39 Ed. 3. 15. Bro. 122. One had a re fac, to exe- 
cute a judgment in a præcipe quod reddat, and execution there - 
upon by default; and after ſurmized to the court, that the per- 


ſon againſt whom he had his writ of ſcire fac and judgment, was 


not tenant, but one B. againſt whom he had another ſcire fac; 
| | a 1 


And note, by the book 22 H. 6. 11 K 12. that at the com- 
mon law, until the ſtatute of Weft. 2. De hiis qua, &c. if 
one had recovered in debt, and taken out no ſcire fac within 
the year, he was obliged after the year to take out a new 
Writ of Debt. | we arti] | | 


And ſee by the book of 5 Ed. 4. and experience, That where a 
ſeire ac is had upon a judgment, there ſhall be no execution with- 
* RI (i. e. giving notice, or warning to the party) or two 
nichili r | . * I Ann ; 

Vide 19 Ed. 4, 5. where faid, That in all caſes where the heir, 
executor, or adminiſtrator may ſue to have an execution of any = 
thing recovered by the anceſtor, teſtator, &c. he muſt firſt have a 
ſeire facias againſt the party againſt whom the judgment. is had, 
to warn him to ſhew cauſe, Why execution may not be had for 
him againſt the defendant ; and then if he either make default, or 
at his appearance cannot thew good cauſe, why execution: ſhould 
not be had againſt him, execution ſhall be awarded for the plain-- 
tiff, as it ſhould have been for him under whom he claimed. 

Vid. Rolls Abridg. 890. If one recover damages of A. whereof 
part is levied by a fleri facias, but not all, and A. dies; the plain- 


tiff may have a ſeire fac againſt the heir at his election. 


And, idem 900. A ſcire facias lies upon a. recognizance (if the 
conuſor be dead) againſt the heir in general, or againſt F. S. 
fon. and heir of the conuſor without ſuing of the ter- tenants, 
for he ſhall have no contribution againſt the ter- tenants. 
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S440 Of Executions. —_ 
And ſee 208. If a judgment he had againſt one that 
hath land, who dies, and the land deſcends to his heir, after a 
ſeire facias had, he may have execution of this land in the heir's 
hands, by elegit againſt him. . 

Vige Ca. lib. 5. 88. If a judgment be had in the Common- 
Pleas, and removed from thence by writ of error into the King's- 
Bench, and there confirmed within the year; the plaintiff may 
have the ſame kind of execution in that court, as he might have 
had in the Common-Pleas, without any ſcire facias. 

But by Heb. 196, 197. where the firſt action is laid, there 
the execution muſt be by ire Faczas, if it be had. f 

Vide Godbolt 76. where V. had judgment in debt, in the Com- 
mon-Pleas, againſt F. and after the year, without ſeire faciat, took 
out a capias againſt him, and arreſted him; he n he brought 
error upon the judgment in the King's-Bench, where the judg- 
ment was affirmed, and F. was diſcharged. V took him again 
by an alias ca. ſa. without any ſcire fac out of the King's- Bench, 
and upon that the Sheriff returned a cepi. It was moved, He Yide tit. Er- 
might be diſcharged, for that having been once in execution in!“ divioa 
the Common-Pleas, and ſet at liberty, by ſureties, in the King's- 
Bench, upon a writ of error, he ought not to be taken again: 
but denied by the court. For there ſaid, That one being in 
execution, and diſcharged by priuilege, may be in execution 
again. | 2 

But 16 H. 7. 2. and 21 Ed. 4. 67. as alſo 8 H. 7. 10, & 12. 
contra. . | 

Vide Cro.. 1 Part 334. where judgment was had in debt by 
huſband and wife, for the debt of the wife, as adminiſtratrix of. 
her former huſband, and after judgment and before execution the 
wife died; the huſband brought a ſcire facias, and ſerre ſeci being 
returned, had judgment by nicbil dicit ; and held, the ſcire fac 
ought not to have been brought by the huſband ; but being done, 
the judgment thereupon, though erroneous, muſt ſtand, till re- 
verſed by error. 


197 


Next, we ſhall conſider, what plea or matter will fly execution. Matter and 
For which iee, firſt, 10 H. 6. 6. That in debr,. or ſcire far — 
upon a judgment, or rediſſeiſin, no plea. that the defendant hath 
error hanging of the firſt judgment. 
And ſos 37 H. 6. 16. in a ſeire ſacias in the Common-Pleas: 
after the record removed, until it be reverſed: for it's there ſaid, 
that tis but tenorem recordi removed, and that if nothing be done 
b in 
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pleas in bar 


ol execution. See Brook 6. in abridging the caſe of .20 H. 6. a good plea, 


Marims and Rules of Pleading. 


in the King's-Bench upon error, or the judgment be affirmed, 


then at the election of the plaintiff in the firſt judgment, he may 
have execution in the Common-Pleas ; quære tamen. % 
But 19 H. 6.7, & 8. if the record be not removed, or the 


-party be not delayed, the court uſeth to grant execution, not- 
withſtanding error. 


And ſo 7 H. 6. 42. if the plaintiff in error do not ſue out a 


| * execution ſhall be granted, notwithſtanding his writ 
O 


error be allowed. 


But 4 H. 6. 31. no debt, or ſcire fac, after the record be 


removed by error, unleſs for a nomine pena in the annuity. 
See more hereof afterwards, in the title Error. 


Next, what other pleas one ſhall have in bar of execution. 


That formerly the Sheriff by another writ levied the money, or 


took the body in execution, although the writ was not returned. 


And fo 21 H. 6. 5. where alſo 37 H. 8. and 19 Ed. z. are 
vouched ſomewhat differing. 

The like 44 Ed. 3. 18. in a ſcire fac upon arrerages of an- 
nuity ; although there, payment, or riens arrere, be no plea. 

Vide Dyer 344. If a judgment be againſt an heir by nichil 
dicit, in an action againſt him on the deed of his anceſtor, on a 


ſeire fac', he cannot plead riens per diſcent at the time of the 
writ brought.; but execution ſhall be againſt him of his own 


lands by elegit. 


And ſee Godbolt 79. where judgment was given on an obliga- 
tion of 400. and a ſcire fac” was ſued on the ſame judgment for 
300 J. and the party did not acknowledge, that he bad received 
the other 100/. and held, That the ſcire fac ſhould not abate, 
and that he ſhould have execution. 

But by More, caſe 693. in a ſcire fac' on a recognizance, join- 
tenancy will abate the writ. | 

Vide Noy 143. where A. recovered againſt B. in debt, and 
afterwards brought a ſcire fac, To which B. pleaded, That A. 
was outlawed, and held a good plea, if he be outlawed after the 
plea in bar pleaded in the action of debt. + 

But otherwiſe it is if he be outlawed before; for then B. might 
have pleaded that in bar of the firſt action. 

And it was ſaid there, that the money being in court, if the 


| King's counſel pray to have it for the King, they muſt ſhew the 
. outlawry ſub pede ſigilli, and he muſt conteſs himſelf the party 


outlawed. 


And ſee Godbolt 96. where debt was upon a recovery in a ſeire 
fac in London, on a recognizance taken in the Chamber of Lon- 
don; and it was not ſhewed, That it was a court of record, and 
that they had been uſed to take recognizances : and exception: 
was taken to it, and caſes put, That though a judgment were 
void, yet execution might be by ſcire fac', and the party might 
not plead that in a writ of error. | | 

And this difference was taken, where execution was ſued on: 
ſuch a judgment, and debt brought upon it; and held, tho' debt 
might not be brought on ſuch. a judgment, yet, That upon a 
voidable judgment a man ſhould recover, and might take out 
execution, and that it ſhould ſtand good until the judgment were 
reverſed. 

And fee Mo. caſe 672. where ſaid, That in a ſcire fac' to have: 
execution, it is a good plea to ſay, That the plaintiff hath aſſigned 
the damayes to the King, tho' the King hath not levied them ; 
ſo that the Sheriff hath levied them by fri fac, tho' he hath 


not returned the writ. 


By Co. lib. 8. fo. 12. if one pleads a plea to a ſcire facias, unto 


which the plaintiff demurs, the defendant may join in demurrer, 
and. plead over part of a ſtatute ad informandum curiam. 

By 1 Cro. 65, 66. The plaintiff ſhall not, after iſſue, find a 
fault in his own pleadings, and take advantage thereof: as in a 
2 Pr againſt an adminiſtrator, durante minors ætate executorit; 
the 
replies, Quad devaſtavit, but doth. not ſay quis devaſtavit ; but 
the iſſue was, uod prædictus A. B. (the adminiſtrator) non de- 
vaſtavit; and it was found for the defendant : upon which it was 
moved in arreſt of judgment by the plaintiff, and alledged for 
cauſe, That it is not ſaid in the replication, who devaſtavit, and; 
ſo might be the executor under age; /ed, non allacat ur, for the 
plaintiff ſhall not take advantage of a fault in his own replication 


after iſſue. 

And with this agrees 1 Cro. 135. hehe ſaid, That the plain- 
tiff, after verdict, ſhall take no advantage of his own ill de- 
claration. I vl 

Vide 1 Cro. 39. Ca. lib. 5. 39. 6. lib. 7. 4, 6. kb 8. 59. 

Vide Mo. caſe 11. fol. 758 where an executor pleads to a ſerre 
| facias upon a judgment againſt him, plene adminiftravit jour deb 

brief purchaſe, and ill, for he might have paid ſpecialties before. 

The. like, if he had pleaded Nulia bona temps del mort le tefla= 
tor, ou ungue puis; but the plaintiff loſt the advantage he might: 
have made of that ill plea, by taking iſſue. 


efendant pleads plene adminiſtravit ſpecially : The plaintiff. 
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Fentlitioni 
D8xpouas * 


WMWaxims and Rules of Pleading. 

Where there be ſeveral defendants, they muſt join in di/atoriies 
tho' they may ſever in pleas to the firſt action. 

As Paſch. 26 H. 8. Pl. 7. where a ſcire facias was brought 
apainſt two, for d es recovered in a/fize by three; one of the 
defendants pleaded, That one of the plaintiffs, ſuggeſted by the 
writ to be dead, was alive at the time the ſcire facias was brought; 
and the other defendant pleaded, That another of the plaintiffs, 
ſuppoſed by the'writ to be alive, is dead; and z//: for they ought 
to join in their pleas to the „ire fucias, becauſe they are dilatories; 
tho' there ſaid, they might have ſevered in their pleas at firſt to 
the writ or action. | | 

But Mich. 7 H. 7. Pl. 8. Mich. 10 H. 7. Pl. 6. and Mich. 
12 H. 7. Pl. 3. one imparls, and the other demands the view in 
a præcipe quod reddat : Quare tamen de hoc. 


Then, of the venditioni exponas. 

If the Sheriff return — Quod cepit bona ad valenciam, et quod non 
invenit emptores, the ſame writ of venditioni exponas is to be 
awarded out. | SAS 
Touching which ſee 34 H. 6. 36. where the Sheriff did return, 


That the 3 were not taken by him, but by his predeceſſor, 


et ideo venditioni exponere non potuit; and thereupon a diflringas 
nu per vic was awarded: fee the form thereof in Brook 11. 

And ſee Cro. 1 Part 567, 568. where the Sheriff took goods 
on a feri facias, and before ſale the record was removed by error, 
and a ſuperſedzas awarded; and yet upon — 2 Bona returned by 

eriff, a venditioni exponas was awarded, 

And by Yelverton 6. If one recover debt on an obligation, 
and delivers a feri facias to the Sheriff, to levy the ſame, and 
the defendant brings a writ of error upon the judgment, and hath 
a ſuperſedeas upon it to the Sheriff; here ſo much goods as the 
Sheriff took by virtue of the fieri facias, before the ſuperſedent 
came to him, ſhall be liable to fatisfy the plaintiff, and a vend!- 
tioni exponas ſhall-go out upon it: but after the /uperſedras comes 
to the Sheriff, he muſt not proceed upon it. 

And by Dyer 363. if the Sheriff return upon a fierr facias 
uod cepit bona, & non invenit emptores, or delay to deliver the 
goods; the plaintiff ſhall have a venditioni exponus to compel him 
to ſell the ſame, and bring in the money: but if he return, 
That the goods were taken by his predeceſſor, the plaintiff may 
have a diftringas nuper vic, to command the former Sheriff to 
ſell the goods, and bring in the money. * 


kt Executions. 
But by Co. lib. 3. 12. after the Sheriff hath returned on a fer? 
Jacias,—Non invenit emptores, the plaintiff cannot have a capias 
ad ſati fat iendum, or an ele aff 3507? Ted dn br 


Vide Co. lib. 5. 90. If 2 Sheriff levy money on execution, 


and give it to the plaintiff, tho' he return not the writ, yet the 
execution is good: and the Sheriff ought to uſe his utmoſt endea- 
vour to levy the money on a fieri fac“ upon the defendant's 
goods and chattels, and for that purpoſe. to enquire after them; 


and it behoves the plaintiff to enquire alſo, and ſearch diligently 


if he can find any; and upon finding them, to give notice to the 
Sheriff, who ex officio is to take and ſell them, if he can; other- 
wiſe he muſt be impowered by a venditiani nas; by virtue 
whereof he may fell them, and give the plaintiff his money. 

But by Ye/verton. 44. if the Sheriff do ſeize the defendant's 
goods on a fier: fac, the property is not altered; yet the Sheriff 
may not ſell them without a venditioni exponas, where he hath 
made no return of his writ, and is out of his office. 


Then, touching execution againſt a clerk. Clericus bene« 


If the Sheriff return, Ciericus eft beneficiatus upon a fferi 2 


then ſhall be awarded a writ to the Biſhop, to ſequeſter his ſpiri- 
tual promotion(a). See thereof 13 H. 4. abridged by Brook, 
PI. 38. 

But that ſeems upon the return of nulla babet bona, &c. See 
hereof more in Brook, proceſs 2. | 


(a) If a writ of execution be taken out againſt a clerk in holy orders, on a 
judgment obtained againſt him, or upon a ſtatute- ſtaple or recognizance in nature 
of it, which he has entered into; and the Sheriff returns, that he is a clerk, he 
ought to extend his lay fee and chattels, or return that he hath neither; but if he 
returns, quod clericus 5 beneficiatus nullum habens laicum frodum, ſed quod beneficiatus 
e/t in lach a dioceſe, then a writ of ſequeſtration ſha!l iſſue to the Biſhop to ſequeſter 

e living. 2 Rel. Abr. 474. 1 Rol. Ar. 891. 2 Inſt. 472. Tent. 297. That th 
writ in this caſe is like a feri facias, and the Biſhop is in nature of a tempor 
officer or eccleſiaſtical Sheriff, and may, as the Sherift in other caſes, ſeize eccle- 
fiaſtical things, and (ell them, and muſt return fieri fect, and not ſequeſtrari ſeci, 
upon this writ. 1 Med. 257. 2 Med. 258. 

So if the conuſor of a ſtatute-merchant be a clerk within orders, by the ſtatute 
13 E. 1. the Sheriff cannot take the body into execution ; and if he returns, that 
he is a clerk, no execution ſhall be granted to the Sheriff to levy the debt de bonis 
Po. de for his perſon is protected by the letter of the ſtatute, and the ſtatute 
doth not ſubject the bona ceclefta/tica to the execution; but in this caſe the conuſee 
may have exccution granted out of his lay fee. 2 K Abr. 468. Reg. Jud. 8 Bre. 
Nat. March, 38. Co. Ent, 13. | 
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Wherethe And ſee 21 Ed. 3. 7. Bro. 44. That if the party condemned 

defendant be preſent in court at any time within the year and the day, and 

wi by the deny not, but that he is the ſame party, the court, at the requeſt 

court, with- of the plaintiff, may commit him in execution: otherwiſe, after 

— the year and the day; quod nora. | 
And ſo 21 Ed. 4. 13. if the defendant be preſent in court at 


the . rey | | 
See alſo accordingly, Dyer, 2 & 3 Eliz. 182, 183. and 14 
Eliz. 306. | ö | 


And ſee more hereof in Bro. tit. Office de Court. 
Ofexecution And fee 21 Ed. 3. 29. where, upon a return of a writ of exe- 
in the ports cution upon a farute merchant returned nichrl, the plaintiff did 
ſurmize, That the lands did lie in the cingue ports, and had a 
writ of execution to the conſtable of the ports. 


la Durham. And ſee 1 Ed. 4. 10. for lands in Durham. 


In court ba- And by 22 Af. 12. execution ſhall be in Court Baron, but by 
_ diſtreſs; as in a return irreplegiable. | 
Yet 38 Ed. 3. 3. ſeemeth otherwiſe. 
And ſo ſeemeth 7 H. 4. abridged by Bro. pl. 26. 
Oftheſherifs And ſee 18 Ed. 4. 4. and Co. 5 Part 93. That if the Sheriff 


—_— do make execution upon a fieri facias, or otherwiſe, at the ſuit 
of cheſt, to of a common perſon, and break open his houſe, door, or cheſt, 


do execution: treſpaſs doth lie againſt him, for breaking of his houſe, (a) door, 
or cheſt, although the execution will be good ; fieri non debet 
fadtum valet. 


On a fieri facias 2 a fellow of Wincheſter college, the Sheriff returned clericus 
beneficiatus nullum habens laicum feodum, whereupon a fieri facias de bonis eccleſiafticis iſſued 
to the Biſhop, who ſent his mandate to the wardens and fellows of the college to 
ſequeſter his ſalary, and they refuſed; and it being moved in B. R. to know, 
whether the Biſhop might not compel them by eccleſiaſtical cenſures, the court 
thought that this was not an eccleſiaſtical conſtitution, the univerſities being onl 
locieties ad ſtuden um & orandum, but ſaid that a prebend is an eccleſiaſtical benefice, 
ard in ſuch caſe, if the prebend have a ſole diftin& corpſe, it may be ſequeſtered ; 
but where he is only a member of the body aggregate, and the inheritance is in 
the Dean and Chapter, there cannot be a ſequeſtration, and therefore they left the 
Biſhop to do as he ought by law. 1 Salk. 320. Mefely and Warburton. 

(ca) It is laid down as a general rule in our books, that the Sheriff, in executing |. 
any judicial writ, cannot break open the door of a dwelling-houſe ; this privilege, 
which the law allows to a man's habitation, ariſes from the great regard the law 
has to every man's ſafety and quiet, and therefore protects them from thoſe incon- 
veniencies which muſt neceſſarily attend an unlimited power in the Sheriff and his 
officers in this reſpect; and hence it is, that every man's houſe js called his caſtle. 
8 91, & c. Semaine's caſe. 3 Inſt. 162. Moor 668. Yelv. 28. Cre. Elia. 908. 

alt, ber. 350. | : | 


But 


ot Exeentions. 203 
Vet by 18 Ed. a. abridged by Fitaberbert, tit. Execution 152. 
The Sheriff may break door or cheſt to do execution; for other- 
wiſe the plaintiff ſhall loſe the effect of his ſuit. . 


And 11 H. 4. 7, & 9. if the Sheriff enter into a franchiſe, pranchiſe. 
and do execution, the ſame is good according to the rule above; 


and yet he is a treſpaſſor to the lord of the franchi/s, who may 


have an action of treſpaſs upon the caſe againſt him, for infringing 
his liberty. But if a bali} of a franchiſe do any ſuch —— 
without his franchiſe, that will be void. | 


And by 40 Ed. 3. 21, & 22. The Sheriff in execution of dower 
of rent cannot drive the beaſts from the ground, although he 
may deliver execution by the beaſts, a clod, or bough. 


But upon a capras utlagatum, or a capias for felony, the officer 
may break open the doors. 


But yet, in favour of executions, which are the life of the law, and eſpecially 
in caſes of great neceſſity, or where the ſafety of the King and Commonwealth ate 
concerned, this general rule hath the following exceptions : 

1. That whenever the proceſs is at the ſuit of the King, the Sheriff, or his offi- 
cer, may, after requeſt to have the door opened, and refufal, break and enter the 
houſe to do execution, either on the party's goods, or take his body, as the caſe 
ſhall be. 5 Ce. gr. 3. That upon a capias utlagatum, tho' on mean proceſs, and at 
the ſuit of the ſubject, the Sheriff may break open any outward doors after demand 
and refuſal. 2 Show. 87. | 

2. So in a writ of ſei/in, or babere ſacias poſſeſſionem, in ejectment, the Sheriff may 
juſtify breaking open the door, if he be denied entrance by the tenant; for the end. 
of the writ being to give the party full and actual poſſeſſion, conſequently the Sheriff 
muſt have all power neceſſary for this end; beſides, in this caſe; the law does not, 
after the judgment, look upon the houſe as belonging to the tenant, but to him 
who has recovered. 5 Co. 91. 

3. Alſo this privilege of a man's houſe relates only to ſuch executions as affect 

himſelf ; and therefore, if a fiers facias be directed to the Sheriff to levy the 
of A. and it happens that A's . are in the houſe of H. if after requeſt made b 
the Sheriff ro B. to deliver theſe goods, he refuſes, the Sheriff may well juſtify 
his breaking and entering his houſe. 5 Co. 93. 4. 1 Sid. 186. 
4. Alſo this privilege extends to a man's dwelling-houſe, or out-houſe adjoining 
thereto, and therefore it hath been adjudged, that the Sheriff, on a fieri facias, may 
break open the door of a barn ſtanding at a diſtance from the dwelling-houſe, without 
requeſting the owner to open the door, in the ſame manner as he may enter a cloſe, 
&c. 1 Fd. 186, Penten and Browne, 1 Kb. 698. S. C. 

5. So on a fiert facias, when a Sheriff or his officers are once in the houſe, they 
may break open any chamber-door or trunks for the compleating the execution, 
2 Shaw, 87. agreed per Cur". | 

6. So if the Sheriff's bailiffs enter the houſe, the door being open, and the owner 
locks them in, the Sheriff may juſtify breaking open the door, for the enlarging 
and ſetting at liberty the bailiffs ; for if in this caſe he were obliged to ſtay il he 
could procure a homine replegiands, it might be highly inconvenient ; alſo it ſeems, 
that in this caſe, the locking in the bailiffs is ſuch a diſturbance to the execution, 
that the court will grant an attachment for it. Palm. 52. Flite and Weidhire. 
Cre. Fac. 555. S. C. 2 Rel. Rep. 132. S. C. 
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Otherwiſe (as it ſeemeth) not, although the execution be 2 
Non omittas propter aliquam libertatem. ert | 
But the Sheriff, or his under-officer, may (as it ſeemeth) upon 
any capras, enter into any man's ground, or houſe, open, to arreſt 
any man that he ſeeth enter; and if his prifoner eſcape, may 
follow and break open doors to take him. Quyere ind. | 

And ſee Bro. Abridgment, tit. Faux Impriſoument. 

And by Juſtice Jones and Berkley, 12 Car. 1. in B. R. if the 
Sheriff have a fer i facias, or capias ad fatisfaciendum, againſt a 
man, and before execution he pay him the money, he may not 
do execution afterwards ;' for if he do, treſpaſs, or falſe impriſon- 
ment will lie againſt him for it. | | 

And fee Co. 4 Part 91. Jinmayn's caſe, where it appeared, 
That there were two joint-tenants of a houſe, one of which 
acknowledged a ſtatute, and died poſſeſſed of divers goods there- 
in; and the Sheriff came to extend the goods, and he and the 
jury offered to enter the houſe, to extend the ſame ; but the 
defendant, intending to diſturb the execution, ſhut the door, ſe 
as the Sheriff could not enter to do his office. | 


In which caſe, theſe points were reſolved ; | 
Firſt, That if a recovery be in a real action, or in an ejedtrone 
firme, the Sheriff, upon an habere facias ſeifinam, or poſſeſſionem, 
may break the houſe to do execution ; becauſe, after the judg- 
ment, it is not the houſe of the defendant. | 
_ Secondly, In all cafes where the King is party, after the Sheriff 
hath ſignified the cauſe of his coming, if no door be open, he 
may break open the houſe to do execution; but if he may enter 
it without breaking of it, or upon a requeſt, if 1n ſuch caſe he 
break the houſe, he is a treſpaſſor. | 
- Thirdly, In all caſes of a common perſon, if the door be open, 
the Sheriff may enter the houſe of a ſubject, to do execution. 
againſt body or goods. 
Fourtbiy. That it is not lawful for the Sheriff, upon requeſt and 
denial, in caſe of a common perſon, to break the houſe of a 
fubje&; to execute any proceſs? and the Sheriff cannot break the 
houſe by virtue of a eri facias, but he ſhall be a treſpaſſor : 
but if he doth ſo, and doth execution, the execution done by 
him is good. 

And ſee for this Cs. 11 Part 82. Bowes caſe; and ſee 18 Eliz. 
44. by all the juſtices. f 
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Then ought to be known, hoto one in execution ſhall be delivered Diſcharge by* 
without payment. | — 
And therefore, by 16 H. 7. 2. If the party be in execution, 
and the record be removed by error, and he find marinprize to 
proſecute with effect, and to fatisfy, &c. although the judgment 
be aftirmed, he ſhall never be in execution by his body upon the 
ſame, unleſs he will render his body, to fave his ſureties volun- 
tarily, | 
| And ſo is 21 Ed. 4. 67. if the plaintiff be once in execution, 
And ſo is 8 H. 7. 10. | 
But by the ſaid two books laſt cited, if no execution be Execution id 
awarded before the writ of error, then execution in the King's- . after 
Bench may be awarded. 
And fo is 6 Ed. 4. 19. if a judgment in a mean court be 
reverſed by a writ of ale judgment, or error in the Common- 
Pleas. | 
And fo is 12 H. 4. 24. if he that removed the record do 
nothing 


See accordingly 39 H. 6. 3 & 4. and after, in the title Error. 


4 6 

Then is to be obſerved, That in ſome caſes an eſcape is a diſ- Diſcharge by- 
charge of execution for ever: as namely, if a priſoner in execution ce 
go at large, by conſent of the amt or of the goaler. 
But as 13 H. 7. 1. is, If he break priſon of himſelf, and 
afterwards the goaler take him again, becauſe of his own wrong, 
whereof he ſhall have no advantage, he ſhall remain for the firſt 
execution, unleſs the plaintiff, by bringing an action of debt 
againſt the goaler, do refuſe that advantage againſt the priſoner. 

And ſo ſeemeth Stamford: | 

Yet 14 H. 7. 1. although the goaler may take him, yet the 
plaintiff ſhall have no advantage thereof. 

But by 11 H. 4. 12. the plaintiff may. alſo: have debt againſt 
the party. 

And by 41 A. 15. after an eſcape of the priſoner and death. 

the keeper of the priſon, the plaintiff prayed, a new captas 
againſt the defendant, and it was granted. | 

Quzre, If not to be in execution again, becauſe no remedy 
elſe for the plaintiff. oo 

And 33 H. 6. 47.. if the party in execution die, the debt is 
diſcharged. | 

So, againſt him, if he eſcape. 


Ser. 


go 


and the death or eſcape of t 


, 


Maxims and Rules of Pleading. 8 
See Mo. caſe 1177, and Hobart 55, 56. Foſter and Jackſon's 
caſe ; where ſaid, That if the defendant die in execution, it is a 
diſcharge of the execution for ever, as an eſcape is. 
Yet ſee Co. 5 Part 86. contra. pong 


But by Hob. 56. if two be bound jointly and ſeverally to one, 
who ſues them jointly, he may have a capzas againſt them both, 
he one, ſhall not diſcharge the 

other. - A 
But he may not have a capias againſt one, and another kind of 
execution agaiuſt the other, when he ſues them jointly ; but if he 
ſues them ſeverally, he may ſever them in their ſeveral kinds of 
execution; but yet ſo, as if once a very ſatisfaction be had of 
one, or againſt the Sheriff upon the-eſcape of one, the other may 

be relieved by audita querela. N 
But if a capias ad ſatigfaciendum be had againſt one of them 
in this caſe, ſo as there is ſuch an execution as is a ſatisfaction, 
no other can be had againſt him, or againſt his heir or executor, 
if he die: for where the law gives ſeveral kinds of execution, 


. by way of choice, and he chuſeth a capias ad ſatisfaciendum, 


and the body is taken, it cannot be for part, as in a fieri facias. 

But ſce the ſtatute of 21 Fac. 1. cap. 24. how the law is 
thereby changed in this point. For it is enacted by that act, 
That he, or they, at whoſe ſuit any perſon is charged in execution, 


for debt or damages recovered; their executors or adminiſtrators 


may, after the death of the perſon ſo charged in execution, lawfully. 


Sue forth new execution againſt the lands and tenements, goods and 


chattels, of the perſon ſo deceaſed, in like manner as if the perſon 


deceaſed had never been in execution (a). 


% 


(a) It was formerly held, that if a perſon taken on a capias ad ſatisfaciendum died 
in execution, that the plaintiff had no further remedy, becauſe he determined his 
choice by this kind of execution, which affecting a man's liberty, is eſteemed the 
higheſt and moſt rigid in the Jaw. Hob. 52, &c. Foſter and Jackſon. Cro. Face 
136, 143. 1 Rol. Abr. g0z. | 

But now by the 21 Fac. 1 cap. 24. reciting, “ That foraſmuch as daily experience 
« doth manifeſt, that divers perſons of ſufficiency in real and perſonal eſtate, mind- 
« ing to deceive others of their juſt debt, for which they ſtood charged in execution, 
s have obſtinately and wilfully choſen rather to live and die in —.— than to make 
any ſatisfaction according to their abilities; to prevent which deceit, and for the 
* avojding ſuch doubts and queſtions hereafter, be it declared, explained, and 
« enacted, by the King's molt excellent Majeſty, the Lords Spiritual and Temporal, 
« and the Cons in this preſent Parliament aſſembled, and by the authority of 
& the ſame, that from aud after the end of this preſent ſeſſion of Parliament, the 
« party or parties at whoſe ſuit, or to whom. any perſon ſhall ſtand charged in exe- 
« cution for any debt or damage recovered, his or their executors or adminiſtrators 
6 may, after the death of the perſon to charged, and dying wn execution, —_— 

«© fuc 
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And ſee Rolls Abridgment 903. That if one recover in debt 
againſt J. S. and then outlaw him on the judgment; and. after- 
Sits, S. is taken within the year by capias utlagatum, at the 
ſuit of the King, and dies in priſon before any prayer made by 
the plaintiff, That he might be in execution at his ſuit : this is no 
ſatisfation z therefore the executor or adminiſtrator of him that 
is dead, may be charged for the debt, notwithſtanding he was in 
execution by being taken upon the capras utlagatum. "0 

But by Anderſon, 1 Part, caſe 273. if one that hath an execu- 
tion of land, releaſe one acre of the execution, all is extinct by 
the releaſe of the execution in one acre. 

And by Hobart 60. if the party in execution eſcape of his 
own wrong, the plaintiff can haye no other execution of him or 
of his executors. But if he take one in execution, where there 
are ſeveral debtors by one obligation, there he may take another 
after the eſcape of that one; or he may have ſatisfaction from 
the Sheriff upon the eſcape, at his choice. 

And by Co. 5 Part 86. and 6 Part 13. and 8 Part 152. and 
Dyer 152. If the defendant pay the money, he is diſcharged : 
but if the plaintiff makes any releaſe, or other ſuch like a&, to 
the defendant, being in execution, amounting to a diſcharge ; 
this will not be a diſcharge ip/o facto, but by this means he may 
have a diſcharge. And yet, if the plaintiff himſelf ſhall deliver 
the priſoner out of execution, he is thereby, iſo facto, diſcharged 
of the execution for ever. | 

So, if the plaintiff doth acknowledge ſatisfaction upon 
record. 


« ſue forth and have new execution * the lands and tenements, goods and 

« chattels, or any of them, of the perſon ſo deceaſed, in ſuch manner and form, 
« to all intents and purpoſes, as he or they, or any of them, might have had by 
the laws and ſtatutes of this realm, if ſuch perſon ſo det had never been 
taken or charged in execution. 

„Provided, that this act ſhall not extend to give liberty to * perſon or 22 
ce their executors or adminiſtrators, at whoſe ſuit or ſuits any ſuch party hall be 
« in execution, and die in execution, to have or take any new execution againſt 
any the lands, tenements, or hereditaments of ſuch party dying in executi 
<« which ſhall at any time after the ſaid judgment or judgments be by him ſold bong 
« fide, for the payment of any his creditors, and the money which ſhall be paid for 
the lands ſo fold, either paid, or ſecured to be paid, to any of his creditors, with 
6 _ and conſent, in diſcharge of his or their due debts, or ſome part 
0 — f 5 | 
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Diſcharge by 


Maxime and Rules of Pleading. 
So, by 13 H. 7. 1. Phwd. Com. 36. and 33 H. 6. 47. if one 


taken in execution upon a capras ad ſatisfaciendum doth eſcape, 


and the plaintiff bring his action agaiaſt the Sheriff, or hath a 
eepi returned on the writ, and it be filed; by this the defendant 
is diſcharged againſt the plaintiff for ever. But if no cel be 
returned, nor action brought againſt the Sheriff, the law will ad- 
judge the party to be out of execution. r 
Bu by Co. 5 Part 86. if two be in execution for one debt, 
on a bond made by two, and the Sheriff ſuffers one of them to 
eſcape, this will not diſcharge the other, till the plaintiff hath 
recovered his debt of the Sheriff. | e 
But by Co. 8 Part 143. and 38 H. 6. 4. if onę be in execution 
upon a capias ad jatisfaciendum, and the court adjudge the judg- 
ment or execution erroneous, and ſo null it; by this the dckend 
ant is diſcharged of that execution. | 
Yet by Fitz. Nat. Breu. 146. if two be in execution for one 
debt, and one of them dies under execution, that will not dif- 
charge the other. | 
But 38 H. 8. Dyer 6. one in execution being a Burgeſs of 


privilege of the Parliament, and diſcharged by a writ of privilege ; doubted, 


parliament. 


whether diſcharged for ever. | 
But by the ſtatute of 1 Fac. 1. cap. 13. it appears, That if a 
riſoner be delivered out of execution by privilege of Parliament, 
it is no diſcharge ; but after the privilege is gone, he may be 
taken again. | 
So, Paſch. 30 H. 8. Dyer 62. Trewynyard's caſe ; where 
Trewynyard, being a Burgeſs of Parliament, was taken upon an 
exigent, after a capias he brought a writ of privilege of Parliament, 
43 the Sheriff let him at liberty: 


In this caſe it was reſolved, | 
Firſt, That the privilege was grantable, notwithſtanding 
the execution; becauſe the King and Realm have an in- 


Lereſt in the body of every Burgeſs of Parliament, and the 


common-weal ſhall be preferred before the intereſt of any 
private perſon. | | 


Secondly, That, after the Parliament ended, he might be taken 
in execution -again : for that the plaintiff ſhall not be prejudiced 
in his execution by the act of the law, which doth wrong to no 


inan. 
dee 
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See 3 Ed. 6. Dyer 66 & 67. where. ne Sheriffs of London, Goin 


in debt upon an eſcape, by going at large Lops wn in London, — — 


did FROM That their N. TW N * _ at s and good. —— 


nad | . 
And note, by Dyer v & 5 Mono _ 10 Bliz. 275. and 12 
& 13 Eliz. 206. if the priſoner have the King's protection 
to go at large by Baſton, it is an eſcape; and the Warden of 
the F leet may be N 4p 3 an e * 


And ſee the fame book of Dyer, 10 Elz. where debt was 
brought againſt the Marſhal of the King's-Bench, or his 
depu 
yi? ſee Plowder's Commentaries, in Platt's action of Jebt againſt 
the Sheriffs of London; where it ſeemeth, That by the cuſtom 
of the city of London, one in execution in Ludgate, _ 90 by 
Bau within eee z but en 399%" in- Southwark. 


But note, os — book of Dyer, in 3 Ed. 6. That the She- 
riffs of London were there charged, for ſuffering one in 
execution in Ludgate, to go at large in London by Bafton ; 
quod nota. 


Then, where the act of the court, of the law, or of the plaintiff, Diſcharge by 
doth diſcharge the 2 the — 5 2 af of the 

As namely 24 Ed. 3. 44. if one recover the land and body in or plainif, 
pt ono of ward, and releaſe the body, the land is thereby diſ- 
charged. 

But — of a grant. 

The like ſeemeth 40 A/. although the land be extended and 
granted over. 

The like in Pope's caſe, in Plowden's Commentaries, if the 
cognizor, after execution, enfeoff the izee of part; but it is 
otherwiſe before execution; for there lands be in the hands 
of the cognizor, and his body i is charged. | 

See 6 Ed. 4. 4. and 24 Ed. 3 40. That if one in execution Atain: of 
be outlawed, or condemned for AF nbc and afterwards have his felony. 
pardon ; yet touching his body, the ſame ſhall ſtill remain in 
execution. 

Notwithſtanding, the ſame book of 6 Ed. 4. if he take 
himſelf to his clergy, x ſhall be out of execution: and fo ſeem- 
eth the book 7 Elix. 248. ; but ibid. 261. & contra. 

See hereof Bro. Abr. 272. 
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 Byaſent'sf And fee 10 Elia, 27g. That one in exceution, by agreement 


the court, of the parties and the Chief Juſtice, went at large for a time, 
and Panties. and came afterwards to priſon, and no diſcharge. © 
But by 4 Mar. Dyer 162. and 12 E/rz. 296. and other books, 
the licence of the Queen, or of the Barons of the Exchequer, 
by Baſtan, or any of the Chief Juſtices licence, is no ſufficient 
warrant for the goaler to ſuſſer the priſoner to 80 at large. 


Sheriff ned Then, where the Sheriff ſhall be fined for a contem t in doin 
_ Ts execution, after à ſuy —— to lim. 4 4 
e Por which ſee Hill. 1 1 Fac. in B. R. Thanias 2 Owen's caſe, 
Bulſtr. 2 Part 1943 where, after a judgment in ejectiane firme, and 
hahere fuc paſſeſfionem, a writ of error was brought, and a ſuper- 
ſedeas granted, directed to the Sheriff, to ſtay execution; and 
this writ of error and ſuperſedeas were ſnewed to the Sheriff, who 
qu thereto did execute the writ of hbabere fac po = mM. 
It was holden by the court to be a gout rer a writ 
of int was e : 
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Tas word ERROR hath a twofold cation: 
And, firſt, it is taken for /ome fault in a ſuit at /aw ; which is 
ſometimes in the proceedings before judgment, and then it makes 
vaid the whole record, and ſometimes in the judgment itſelf, 
and then it hath the ſame effect: but if it be after JO in 
the execution, then the execution is only thereby deſtroyed ; but 
the judgment itſelf, and all the proceedings, had before the ob- 
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taining thereof, ſhall ſtand good, and a new execution is only to 


be made out. And where there. are two judgments, as in ſome 
caſes there he, there-the laſt may be avoided, and the firſt ſtand 
ood.. And where the execution is avoided for ſueh miſtakes, 

3 e party ſhall have reſtitution of that which was taken from him 

ereby. * a | 

And in this ſenſe it is ſometimes: in matter of fact, as where 
one of the parties to the ſuit is dead when the judgment is given; 
and this, it it come to be tried, is to be tried by jury: ſo of 
the like errors. | = 

Or, it is where any diſcontinuance is in the ſuit, or undue pro- 
ceeding, appearing by the record itſelf. 


And this ſometimes is in matter of law, when it ſhall appear 


by the record itſelf, That the judgment in the action was not 
given according to law. | 

And theſe two laſt kind of errors, appearing in the record it- 
ſelf, are to be tried and determined by the judges of the fame, 
or ſome other court. | 

Theſe errors, alſo, are ſome of them in the /ineal proceedings 
of the ſuit; as in the writ, count,. plea, replication, rejoinder, 
ſurrejoinder, rebutter, or ſurrebutter. 

Or, they are in ſome collateral matter relating to the ſuit; as 
in the bail, removal of the ſuit, or the like. 

Or, it. may be in the improper, or undue cammencement of the 
action, namely, where one action is brought for another, or in 
the form of = writ, or the like. 


Ee 2 Secondly,. 
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what, 


00 ſhall not be final, but the party grieved may bring error in parliament. * 


Maxtms and mung of Picading. | 
Secondly, error is taken for the writ of error itſelf, which is 
the remedy given to the party, who ſuffers by the error, for his 
relief. | ; 


. by WS | 2 . 1 « Þ "Y . N 
Writef error, This writ of error: called in Latin, breve 4. errore corrigendo, 


is thus defined by Fitzberbert, in his Natura Brevium, fol. 20. 
A writ of error doth lie to redreſs a falſe Judgment given in any 
court of record, as in the Common- Bench, London, or other city, 
having power {by the King's charter or preſcription) to hold plea 
of debt, or treſpaſs, above 40 8. (a). FL 

In what diverſity; of caſes this writ lies, ſee the ſtatute of 27 
Eliz. cap. 8.(6) and Regiſter of Writs Fudicial, fol. 34. 

And fee the ſtatute of 3 Jac. 1. cap. 8. That no writ of exe- 
cution (ſhall be ſtayed by any writ of error to be brought, until a 
recognizance with two ſureties be given in the court to proſecute 
it, and to pay the coſts and damages aſſeſſed, if the judgment be 

(a) A writ of error is a commiſſion to Judges of a ſuperior court, by which 
they are authorized to examine the record, upon which a judgment was given in an 
inferior court, and on ſuch examination to affirm or reverſe the ſame, according tv 
law): therefore differs from another writ or action i pr wa Rep. 25. 2 Inft. 40. 
Yelv. 209. —But yet, if by the writ of error the plaintiff therein may recover or 
reſtored to any thing, it may be releaſed by the name of an action. Co: Lit. 288. 
5.—In a writ of error to reverſe a fine, as couſin and heir of the conuſor, it need 
not be ſhewed in the writ of error, how he is couſin; for it is but a commiſſion to 
examine errors, and needs not ſuch certainty as other writs, Cro. Fac, 160. 
This writ lies where a man is grieved by any error in the foundation, proceeding, 
judgment, or execution of a ſuit. Cy Lit. 289. . 

(5) As no writ of error lay of a judgment in the King's-Bench, but in Parlia- 
ment, and as the ſubjects were often diſappointed of their writ of error by the not 
fitting of Parliament, or by their being employed in public buſineſs when they did 
ſit; therefore, by the 27 Eliz. cap. 8. reciting, that erroneous judgments in B. R. 
were only to be reformed in Parliament, it was enacted, „That where judgment 
« ſhould thereafter be given in B. R. in debt, detinue, covenant, account, caſo, 
« ejectment, or treſpaſs, firſt commenced there, other than ſuch where the Queen 
« ſhall be party, the plaintiff or defendant, . againſt whom ſuch judgment ſhall be 
given, may at his election ſue out a writ of error directed to the Chief Juſtice, 
« commanding him to cauſe the record, and all things concerning the ſaid judgment, 
«* to be brought before the Judges of the Common-Pleas, and Barons of the Hx- 
„ chequer, which being of the degree of the coif, or ſix of them, ſhall examine 
«« the errors aſſigned or found, and thereupon reverſe or affirm the jud ment, other 
* than for errors concerning the juriſdiction of the court of King . or ot 
«© want of a form in any writ, &c. or proceeding, and after the ſame {hall be brought 
« back in B. R. that further proceedings may be had thereupon, as well for exe- 
« cution as otherways.” | ; 

And by the ſaid act, it is further enacted, „That ſuch reverſal or affirmation 


% 
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And ſee the ſtatute of 21 Fac. 1. cap. 24. That double coſts 
ſhall be paid by him that brings a writ of error to delay execu- 
tion, if it be after verdict and judgment in debt for tithes, in an 
action upon the caſe, on a promiſe to pay money, upon trover 
and converſion, or in detinue or treſpaſs. | 
See alſo the ſtatute of 16 & 17 Car..2. cap. 8. whereby it is 
provided, That in writs of error, to be brought upon any judg- 
ment after verdict, in any writ of dower, or giectione firmæ, exe- 
cution is not to be ſtayed, unleſs the plaintiff in the writ of error 
be bound to the plaintiff in the action, as the court ſhall order: 
that if the judginent be affirmed, or the writ of error be diſcon- 
tinued by default of the plaintiff, or the Pee be nonſuit in 
the writ of error, that they ſhall pay ſuch coſts and damages as 
the court ſhall appoint: and the court may inquire what ſpecial 
loſs the plaintiff, in the firſt execution, hath by this delay; and 
this the court is to give him by way of increaſe of damages. 
But this act is not to extend to writs of error, brought by 
executors or adminiſtrators, nor any action 2 nor other 
action brought on a penal ſtatute; except debt, for not ſetting 
out of tithes, nor to any indictment, preſentment, inquiſition, 


4 


information, or appeal. 


In the next place ſhall be ſhewn, Bot one ſhall proceed to reform 
erroneous proceedings again him. | | 
As namely, If the judgment be in the Common-Pleas, then 
it ſhall be by writ of error returnable before the Juſtices of the 
King's-Bench, as appears by Fitzherbert's Nat. Brevium; upon 
the return whereof, after the aſſignment of the errors, and not 
before, he ſhall have a ſcire facras, if the matters aſſigned be Scire facias. 
doubtful to the court, otherwiſe not. : 


But in error againſt the King, there ſhall be no ſeire facias. 


And note, That the record ſhall not be entered, till the partics 
have a day by ſcire facias ; and if he aſſign one error, he 
have advantage of all other in the record ; except ſuch 

as be errors in fact, which he ſhall never have advantage of 


after a ſcire fac awarded, and but one error in fat may be 
aſſigned. | 


And the form of aſſigning of errors, as there appeareth, is to Form of af- 
aſſign them particularly, and not in omnibus erratum eft. + ſigning error. 


And 
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_ erratum eſt is no good plea (a). 


D iſcontinue 
ance. 
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by 


Max(ms-and Rules of Piening. 
And againſt an aſſignment of error in fait, there in omnibus 


Where it alſo appeareth, That if all that term in which the 


record is removed, the plaintiff in error doth. nothing 3 or if he 


aſſign his errors, and ſue out no writ of /cire faciat, retornable 
the ſame term, or the next, all is diſcontinued, without a new 


writ out of the Chancery—N2yc coram vabis reid. 


(a) Upon a writ of error for want of aſſigning errors, judgment is not affirmed, 
but execution goes upon the firſt judgment, ſo that the party can have no coſts z 
but his remedy muſt be upon the recognizance, by which he is bound to proſecute 
with effect. 1 Sid. 294. — and Price. 2 Keb. 52, 71, 75, S. C. Error cannot 
be aſſigned in a record which is not in the court where the writ of error is brought. 
11 H. 4. 47. b. 1 Rel. Abr. 760, 769.—Affignment of error is in the place of a 
declaration. ꝙ E. 4. 32.—Error may be aligned in every part of the record. 1 Rol. 
Abr. 760. - May be moved to the court, tho* not particularly aſſigned. 5 Co. 37. 
Error in fact or in law may be aſſigned on a judgment by default. 1 Rol. Abr. 756. 
Style 122. If a record be removed out of the Common-Pleas into the King's-Bench 
by writ of error, and the plaintiff will not aſſign his errors, then a ſcire facias ſhall 


iſſue forth quare executionem habere non debet; and upon ſummons, two nibili 


returned, the plaintiff ſhalt have execution. 2 Leen. 17. | 

The parties, upon the removal of the record by the, writ, of error, have no day 
in court given to either of them; wherefoxe, if the plaintiff in error delay to ſue 
forth his ſcire facias ad audiendum errores, the defendant hath no way to compel him, 
but by ſuing out a ſcire facias quare executionem non, & O. and if upon ſuch a pn 
facias, the ee in error = not plead, that 3 are aſſigned, but ſuffer 
judgment to paſs two nihils, no errors afterwards aſſigned vent execu- 
nas, Carth. 40, ONS Holt Chief Juſtice, where the errors ware allened in a 
private manner without giving notice to the defendant in error. "ready 

And by a rule of the court of King's-Bench, if the plaintiff in error doth not 
aſſign his errors, and give a copy of tham to the defendant's Ay in error, by 
or before the time given by the rule on the ſcire facias is out, the defendant's attor- 
ney in error may enter judgment on the ſcire ſacias, and take out execution thereon, 
but can have ne coſts, unleſs he gives a rule for the plaintiff to a error on 
record; which if he doth not do, he may be nen pros, and then the defendant in 
error ſhall have his coſts. | | 

Alſo by another rule of the ſame court, when, the plaintiff in error hath aſſigned 
the general errors, he muſt give a copy of them to the defendant's attorney, who 
may plead in nullo g erratum to it immediately, and enter both on the roll, paying 
the plaintiff's attorney 25. 4. for the ſame. 

If the defendant in error ſues out re facias quare executionem non dehet 3 this is 
merely collateral to the record removed, and yet by matter ex psf} facto may become 
a record; as if the plaintiff upon the return of the ſcire facias appears and pleads 
a releaſe or other matter, as he well may, then this is a record annexed to the firſt 
record removed; but if upon the return of the ſcire facias, the plaintiff appears 
and affigns errors, or hath day given him to aſſign them, and upon this record 
aſſigns his errors inſufficiently, this ſcire facias is but a piece of paper filed to the 
zecor-!, no procceding being thereupon. Yelv. 6, 7 

In a wijt of error it_ is h0 good affignment, guad in omnibus erratum e, for the 
court is not bound to enquire of the errors, if the party does not ſhew them. 
b E. 4. 6. 1 Rul: Abr. 564. Bro. Attaint 86. ; N 


And 


| D Exror, and Falte Judgment. 8 
And ſo it is (as it ſeemeth) by 9 H. 6. 13. if the plaintiff beyonnir. 
nonſuit in a writ of error. | | 
And ſo 3 H. 6. 26. if the writ abate. F 
But of a writ of fel judgment otherwiſe, as it ſeemeth. | 
And as the fame book 9 H. 6. if the plaintiff in error do 
nothing, the plaintiff, in the firſt judgment, upon two ſtire fac, 
ſhall have execution, or if he be nonſuit in the firſt writ; 
re. 
And by 20 H. 6. 18. if upon the ſcire fac, then if the plain- 
tiff be nonſuit, the court may award execution, unleſs he bring 
a new writ of error preſently. | 
And where the plaintiff is in execution, there he muſt aſſign By attorney. 
error in perſon ; otherwiſe by attorney. 


And note, That upon a writ of error the record itſelf is always Record, not 


| p Tranſcript, 
removed, and not the tranſcript. — 


But by 24 Ed. 3. 24 & 25. the original writ is not at firſt Original. 
removed, unleſs the want thereof be affigned. 

Except upon a fine, which if the juſtices reverſe, they ſhall Fine. 
ſend for the record of the fine, and avoid it. 

And fo 44 Ed. 3. 28. Bro. 24. how error of a fine non rite laafranchiſe, 
levat, in a franchiſe, ſhall be proſecuted. 

And ſometimes errors ſhall be redreſſed in the fame court, as la the ſame 
error in proceſs in the King's-Bench, becauſe the default of the t. 
clerks; but not without writ, tho' the ſame term. 8 

But the like may be done the ſame term, in the Common- 

Pleas, without writ; but in another term, neither by or without 
writ. | 

And it appears by the ſame book, That error in Durham, in D.r5«=. 
any mean court there, ſhall be redreſſed by writ of error there, 
by the Biſhop himſelf. | 

And the like in Ireland, in the King's-Bench there; but error ra». 
there, or before the Biſhop himſelf in Putham, ſhall be redreſſed 
in the King's-Bench here. 5 

And 19 H. 6. 12. Error in County-Palatine, to be redreſſed Pa'arine. 
here at Weſtminſter; and errors in Wales, to be redreſſed (by . 
Juſtices Errants there, if there be any, otherwiſe) in the King's- 

Bench here; guad nota. | | 
And 21 H. 7. 33. Error in Callice was redreſſed here, although Cali. 
the judgment was there, according to the civil law. | | 


And 
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Cheſter. And ſee 24 H. 6. 241. and 18 Eliz. Dyer 25. How error /in 


Cheſter ſhall be redreſſed. 


And al erroneous proceedings in London, if they be in 
the Sheriff*s-court, the writ ſhall iſſue out of Chancery, cauſing 
the record to come before the Mayor (be the judgment upon writ 
Superſedear. gut of Chancery, or upon plaint only;) and another writ, that 

| after the removing of the record, they award no execution. 
But if the plaintiff, in error there, will not- proceed ; then a 
| writ is to be awarded to the Mayor, to make out execution. 
Huſtings. But if the erroneous judgment in London be given before the 
Mayor and Sheriffs, in the Hu/tings, then to be reverſed by com- 
miſſion out of the Chancery; upon which the commiſſioners ſhall 
award a precept, to cauſe the record to come before them, and 
to ſummon the parties. N 
In affze. And by the ſame book, laſt cited, the form of a writ upon an 
erroneous judgment in an affize, be the ſame adjourned into the 
Bench or otherwiſe, doth appear. 
Chancery. And where an erroneous judgment is given in the Chancery, 
the ſame ſhall be reverſed in the King's-Bench. 


As 14 Eliz. Dyer 315. where a deed bore date before the re- 
cognizance, and delivered after. 


Inferior And touching erroneous proceedings in all other inferior courts 
courts of re- of record, the ſame are to be reformed by writ of error out of 
cord. the Chancery, returnable at the pleaſure of the party, either in 
the King's Bench, or the Common-Pleas ; and to 2 — errors, 
and warn the parties, as before. 


Error in And ſee 14 Eliz. Dyer, ubi ſupra, That an erroneous judg- 
Chancery re- 


Cane ment in the Chancery, was reverſed in the Common- 
8 B. Pleas. ? ; f 


Cinque · por: Quære of the erroneous proceedings in the Cingue-Porti, 
Ub: Brevia Domini Regis non currunt. For by the book 30 UH. 
6. 6. of debt, againſt a goaler of the Cingue-Ports, upon an 
eſcape ; holden, that an erroneous judgment there was reverſable 
before the Conſtable of Dover. 

And fo ſeems the book of Diverſity of Courts, by a ſpecial 
Writ out of Chancery directed- - Cuſtod quinque portuum, 

who ſhall write to the Barons for the record. 
Shipway. And fo 23 Eliz. Dyer 376. at Shipway ; and, if it be reverſed, 
the Mayor and Jurats to make a fine, and the Mayor to be de- 
poſed. 
i But 
2 


: 
Of Error, and Fall Judgment. 217 


But 3 & 4 Eliz. Dyer 206. an gttaint here of a falſe judgment Attaint of a 
in Romney-Marſh. 0 judgment in 
But if erroneous proceedings be in the County-Court Hun Niark. Falte 
dred- Court, or Court-Baron, either in plea real (as droit patent) or judgment. 
perſonal, or by writ or plaint, the writ ſhall iſſue out of Chancery: 
if in the County-Court, then directed to the Sheriff; and if in 
another court, then is the writ an accedas ad curiam to the She- 
riff, and ought to be certified by the Suitors; for if no Suitors, 


then no writ of falſe judgment. | 


And note, That upon a judgment in a real ation in an infe- Real ation. 
rior court, the writ of falſe judgment lieth againſt the tenant 
of the land, and not againſt him that is party to the judg- 


Neither doth it lye for the defendant in a real action, until the 
diemandant hath entered upon him. 4 


The like, as it ſeems, in perſonal aftions, not before execution. Perſonal ad- 


But in an affze of freſh force, no writ of falſe judgment, but vn. 
a writ of error. e 


And when all the record is certiſied, as well the original, as all 
the mean proceſs, then the plaintiff is to aflign his errors. And 
if he proceed not, but be non-ſuit, the other ſhall not have 
execution without a ſeire facias, againſt the plaintiff in the writ 
of falſe judgment, who then ſhall aſſign his errors, and put in 
ſureties, &c. 3 f falſe jud 3 

And it appears in the ſaid writ of falſe jj t, That if the 
defendant an writ of falſe judgment — after ap- 
pearance, a grand diſtreſs ſhall be awarded againſt him. And, 
if he make default again, or cannot fave his firſt default, judg - 
ment ſhall be given againſt him, without reſpe& to the errors, 
as it ſeemeth. And if, upon the record returned, the defendant 
offer to aver, that the record was otherwiſe, it ſhall be tried by 
the country quod nota per ſtat. 1 Ed. 3. 


And touching error in the Exchequer, none lay at the com- Error in the 
mon-law before the ſtatute of 32 Ed. 3. which ſpeaks only or. 
error in proceſs; and that they ſhould amend the rolls, and ſend 


them into the Exchequer, to proceed to execution; and yet they 
do reverſe judgment, &c. | | 
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But by the book of 15 Ed. 4. 18. the chancellor and treafurer 
cannot proceed to execution, as the Juſtices of the King's-Bench . 
may do; but muſt remand the ſame into the Exchequer for that 
- Purpoſe. x fre e | Die 
Ferna brit And it appears, 28 H. 6. 17. That the writ of error ought to 
44 errore. recite the judgment to be given coram aronibus, and not caram 
Theſaurario & Baronibus. Genn 
Error in C. B. And of error in the Common-Pleas, the words of the writ muſt 
be, coram capital juſtic & ſoctis ſuis; for that is the form of en- 
try of the pleas there. 3 


* 


Error in B. x. And touching any erroneous judgment gown in the King's- 
Bench, ſee the ſtatute of 27 Elix. cap. 8. how erroneous judg- 
ments in certain actions in Ne King's-Bench, there en 
named, and not touching the King, may be reformed in the 
Exchequer- Chamber, or in Parliament; and if in the Exchequer- 
chamber, then before the Juſtices of the Common-Pleas, and the 
Barons of the degree of the Coif, and the record to be brought 
back again into the King's-Bench. Wa 
And ſee the ſtatute of 31 Elix. cap. 1. of diſcontinuance of 
writs of error in the Exchequer and King's-Bench, that it ſhall 
not be needful for all to be preſennt. 


By a ſiranger And by the writs of error in the Regiſter it appears, That 
to the judg | 
ment, 


* ſometimes a ſtranger to the judgment may have his writ of error, 
as, tenant by reſceit, vouchee, he in the reverſion or remainder, 
and the tenant, both at one time. And if the feme be reſceived 
upon the default of the huſband, both of them may have error, 
or falſe judgment. | 

And if erroneous execution be awarded upon a recognizance, 
the feoffee may have a writ of error, as appears 17 A. 24. 

See Dyer 4 H. 8. 1. accordingly, and that he in the reverſion 
by the common law might have it when his title accrued ; and 
by the ſtatute of 9 R. 2. preſently. 

But 21 Ed. 4. 27. indebt againſt a Sheriff, upon an eſcape, he 
ſhall have no advantage of error in the firſt record, becauſe he is 
a ſtranger to it. 


And ſo is 9 Ed. 4. 3. That a ſtranger ſhall not falſify, but in 
that which diſproveth the cauſe of action. 1 


But 22 Ed. 4. 30. the vouchee, tenant by reſceit, rniſhee in 
detinue, or foreign attachment in London, may have theſe writs. 
Then 


O. Error, and Falle-Judgment. 


Then ſhall be confidered, - Wbetber the heir, or executor, or Heir, execu. 
tor, or ſueceſ- 


ſucceſſor, ſhall have theſe writs. 5 | 
And firſt, by Fitab. Nat. Brev. touching the ſucceſſor, if the 
matter touch, and lie in, ſucceſſion, then the ſucceſſor of the 
abbot, parſon, and the like, ſhall have theſe writs. 


But if judgment in debt or damages in an action perſonal, be 


given againſt a biſhop or a parſon, his executor, and not the ſuc- 

- ceflor-ſhall have t 2 B 2 2 5 
And for debt or damages recovered, the adminiſtrator or exe- 

cutor, and not the heir ſhall haye theſe writs. g 

But touching that which the heir is to have by diſcent, of 
that the heir ſhall have error, and falſe judgment. * 

The heir ſhall likewiſe have a tit of error, to reverſe an ut- 
lawry of felony or treaſon againſt his father; as a by Fits. 
Nat. Breu. and by that reaſon the executor ſhall have a writ of 
error to reverſe an utlary in treſpaſs or debt againſt his teſtator, 
becauſe of his right to the goods. | 

And ſb is 11 H. 4. bg. 


But where the writ of error doth both entitle the heir and Damages. 


executor ; as where judgment in an se, or ent Din, 
&c. is given againſt one, who dieth; if the Corr. Ur 
error or attaint for the principal, the'executars are remedil 
for the damages and coſts recovered. 
And ſo ſeems the book of 9 Ed. 4. 12. 314. | | 
But if the heir reverſe the judgment, he ſhall not (as it ſeems) 
be reſtored to the damages; but the executor, by fire facias 
upon that judgment of reverſal, | 
Vet if two jointenants leaſe land and damage, the ſurvivor 
ſhall be reſtored - to the one and the other. | 
And accordingly 46 Ed. 3. 13. the feme had an attaint of a 
verdi& againſt her and har Badand. although the goods of the 
huſband ſubject to the damages. 8 
And ſo 19 Ed. 4. 6. the executor ſhall not have damages reco- 
vered in detinue of charters, before the heir have a ſcire factas to 
have the charters. 
And ſee 530 Ed. 3. 3. where one in the remainder in tail reco- 
vered in waſt, and before execution died without iſſue, and his 
executor had execution. | 
And ſee 11 H. 4.16. That if one of the fiſters after abatement 
die, and the aunt and niece join in mordanceſtor, the damages, 
from the death of the aunt jointenant, and before the es 
for the ſurviving aunt, to be ſeveral: where alſo appeareth, that 
if found for the baron and * laintiffs in an afize, and _ 
| 2 e 
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| | the goods of the huſband were taken, like Judginent as before 
ſhall be given. wet 
And 14 Ed. 3. Fitzh. Execution 15. if thees coperieiicas reco- 
ver, and one of them die before execution, the damages ſurvive 
not, except they had once joined in an eiegit. 
See more hereof before in the title execution, and in the Abridg- 
maents of Brook and Fitzherbert under that title. 
What heir And by this reaſon the Heir to the land, and not the heir at the 
_ — 1 common law, ſhall have theſe writs; as the heir in tail ſpecial, 
and Borough Engliſh, and the like: for it is not like to a condi- 
ton, or waranty, as are.g Hen. 7. 24. 3 H. 4. 19. and other books. 


Of efteppel: in Then we ſhall ſee, What things one l be fen by « or po 

aſſigning er- fe advantage, to aſſign error. 

I For which ſee Fitz. Nat. Breu. as followeth, vix. That if 
one utlawed do purchaſe his charter of panes, yet he my have 
error to reverſe the utlary. 

And ſo is 18 Ed. 3. But againſt a diſclaimer, the tenant thalt 
baue no writ'of error. 
k But as there, and 6 Ed. 3. after non-tenure found againſt bis. 
he may. 
And one condemned ſhall not affign error in the proceſs. 
Yet he that doth confeſs the action, ſhall have a writ of error. 

2 And it appeareth there alſo, That if in a writ of entry ſur diſ- 

885 ſeifin there want theſe words----Qyod clamat e = jus & beridite- 
tem, if the tenant plead, he was not have advantage thereof by 
error. 

And fo in a writ of detinue of charters of land, and in the 
count the certainty of the land is not declared ; yet thereof is a 
uc re. 
And fo of the like to this (for which ſee Broot's Abridg. Tit. 
Error, and 25 H. 8. Dyer 5.) That the party having intereſt in 
the land by diſcent, or otherwiſe, ſhall neither have error, or 
attaint. 


What mal! Some things there be alſo, that one ſhall not aſſign for error: as, 

not be aſſign= That the clerks of their own heads gave judgment: or, that the 

* for crrer. jury gave a verdict contrary to the judgment; becauſe theſe are 
repugnant to that which the court do as judges. 

Neither, as there appeareth, may many things be aſſigned for 

error, that were for the advantage of him that doth aſſign Ther 

as, t 


That he made an attorney; was eſſoigned; had aid; the view, 
or the like, when it ought not ; or that he had a day longer than 
he ought, as appears in Bro. Abridg. Tit. Error. 

See 14 Elia. Dyer 315. that the plaintiff (hall not aſſign, that 
he wanted the judgment----- -Ideo in miſericord:a ; nor the defen- 


dant------Quod capiatur, &c. 


And touching diminution ; which according to Fitz. Nat. Brev. Dininution, 


25. and Bulſtr. 1 part 43, is, where a record is certified in 
but not all of it, ſo that there is ſome diminution in part there- 
of, then the party concerned in it may have a writ directed tb 
the court from whence it came, to ſend the whole Ca record. 


(a) If the Judges of the Common-Pleas, or other Judges, upon a writ of error, 
will not certify all the record, the party that ſues the writ of error may alledge di- 
minution of the record, and pray a writ of the Juſtices that certified the record be · 
fore, to certify the whole record. F. N. B. 25. a. 

But diminution cannot be alledged upon a writ of error brought upon a judgment 
in any inferior court. 1 Sid. 40. As Ely. 1 Sid. 147,—T he Seffions of Peace. 1 Sid, 
364-—But may in error upon a judgment in Wales and counties Palatine. 1 Sid. 147. 
364.—So it may in error upon a judgment before Juſtices of Cyer and Terminer. 


1 Sid. 40. * | 

3 where in a Borough-court a plaint was entered as the plaint of 
A. B. and the declaration was by A. B. executor of J. S. and on a writ of error in 
B. R. this variance was aſſigned for error: and the court held, 1. That want of a 
plaint in an inferior court is the ſame as want of an original in the court of Commen- 
Pleas, and that this could not be a plaint in this action. adly, If ſuch variance had 
been in a record of the Common-Pleas, diminution might have been alledged, and 
a good writ certified 3 but in records out of inferior courts, no diminution can be 
alledged, and the court muſt take them as they find them. 1 Salli. 266. Hale and Clare. 
A man cannot alledge diminution contrary to the record which is certified. 1 Rel. 
Abr. 764. In error to reverſe an outlawry upon an indictment for murder, it 
being aſſigned for error, that the era was ad comitatum, without ſaying meum, 
the court, upon the prayer of the Attorney-General, ſhewing the King had ſeized 
his lands, &c. awarded a cer#orars to the Coroners to certify where the exa& was, in 
order to amend the return. Latch. 210. Upon a writ of error upon a bill of 
exceptions, diminution cannot be alledged, for he muſt hold himſelf to the matter 
in the bill ſealed; and if it is not there, it was his folly to omit it. 2 f. 427.— 
Where the record is not rightly certified upon a writ of error upon an outlaw 
_ an wy __ felony. 1 Buff. 181. But for this vide Godb, 267. 2 Kol, 

« 353. Cre. Fac. 369. 

* ” a ad ef — it be certified that the judgment was quod defend. fit in miſe- 
ricordia, the defendant in the writ of error cannot alledge diminution : /. That the 
_ * uod capiatur, becauſe this is contrary to the record certified. 1 Rol. 
764. | 
If ow a Writ of error the record be certified, that a challenge was to the Sheriff 
for coſenage, and after thereupon a venire facias was awarded to the coroner u 
diminution, it cannot be certified, that the challenge was after the return of the 
venire facias, becauſe this is contrary to the record before certified, for nothing can 
be certified but that which ſtands with the firſt record, 1 Roh, Aer. 704. 1 Rel. Reps 
200. Floyd and Bethel. 

Sa 
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See the book of 9 Ed. 4. 32. where one of the errors afligned, 


was the want of a writ of re-ſummons: to which the defendant 
did plead, in nullo erratum eſt, and had a writ to certify; and 


yet wo the aſſignment of error in fait----in nullo ef erratum 


was held no plea. 
And ſo note, That after the plea of----i7 nullo eft erratum, 
the defendant had adyantage to alledge diminution. 
Yet 7 Ed. 4. 25. to the contrary. e 
See 22 Ed. 4. 24. touching this matter. 
See alſo 11 Ed. 4. 10. That one ſhall not alledge diminution 


in a thing meer contrary to the record. 


And ſee 15 Elix. Dyer 321. That where diminution is al- 
ledged, a certiorari ſhall be awarded. h | | 
And note, by the book of 19 H. 6. 7 & 8. If after the writ of 
error be allowed, the plaintiff in error remove not the record, 
the Judges of the Common-Pleas will award execution : or, if 
he make the retorn of the writ of error too long; or, if they 
think the errors aſſigned to be frivolous. 

But the court of King's Bench may award a ſuper/ſedeas (a). 


M1 After a writ of error ſhewn, the [plaintiff ought not to take out execution, 
but the defendant ſhall have four days time to get it allowed, and four days time 
more to put in bail, if the caſe require it; and if he paſles that time, the writ of 
error ſhall be no farther fuperſedeas. 2 Keb. 129. 

If judgment in a formedon be pronounced 16 Novemb. and a writ of error is 

brought by the tenant bearing tee 27 Novemb. and then allowed, and in majorem 
cautelam a ſuperſedeas made out againſt executions, and the demandant obtains a 
writ of ſeiſin, bearing tele 9 OA. before, by warrant of the judgment, which was 
afterwards entered but as of Ociob. Mich. being the laſt continuance, which being 
made appear to the court, and they being fatisfied that the judgment was pronounced 
16 Novem. before which time the defendant could not have a writ of ſeiſin, nor the 
plaintiff a writ of error, they held this ſuch a trick as would defeat any writ of 
error, and therefore a new ſuperſedeas was awarded againſt that writ of execution, 
quia erronice. Hob. 326. Clanrictard ver. Lifle, and vide 3 Lev. 312. 
If a writ of error is taken out to remove a record between ſuch and ſuch perſons, 
and ſome of the parties are omitted; ſo that in ſtrictneſs the writ does not agree 
with the record, yet it is notwithſtanding a ſaperſedeas, and no execution can be 
taken out, for the court below cannot judge of the fitneſs of it, though it may be 
quaſhed in the court out of which it iſſues. 1 Mod. Hughes and Underwoed, That it 
the record vary from the writ of error, yet the inferior court ought to remove it. 
1 Vent. 97. | 

If A. . im debt or damages againſt B. and ſues out a c- pias ad ſatisfaciendum 
againſt B. which is returned non eff inventus, upon which a ire factas is awarded 
z gainſt the bail and returned, and after a ſecond ſcire facias awarded, but not re- 
turned, B. brings a writ of error on the principal judgment; this is no /uperſedeas to 
the proceedings againſt the bail, but the ſecond ſcrre facias may well be returned, and 
the plaintiff may proceed thereon, notwithſtanding the writ of error, which affect- 
ing only the principal judgment, is diſtinct from. the proceedings againſt the bail. 
2 Kol. Abr. 491. Lick and Tilliard per Croke and Jenes, cant. the opinion of 9 
| 0 


| Of Error, and Falſe Judgment. 
And by 21 H. 6. 26. If one in priſon, upon a judgment to ac- 
count, brings error; yet he ſhall remain in priſon ; gued nota. 


And it appears 24 Ed. 3 Bro. 61. That a writ of error hang- 


ing, is no /uper/edeas to have a ſcire facias againſt a ſtranger to 
the judgment. 

And as appears by 28 & 29 H. 8, Dyer 32. and 18 Ed 4. 
debt lieth upon the judgment notwithſtanding error, and for the. 
coſts, although the judgment be reverſed. 
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See 23 Elia. Dyer 375. where, upon a recovery in ige, error Error in Par- 
was brought in the King's-Bench, and the judgment there affirm- liameat. 


ed; and a new writ was brought in Parliament upon that judg- 
ment, and the Lord Chief Juſtice of the King's-Bench, brou Ne 


the record into Parliament, as likewiſe the tranſcript ; and after 


that they were examined, remanded the record; and divers errors 
were aſſigned in the King's-Bench {a}. 


So if a man recovers againſt J. 8. and on a ſcire facies hath judgment againſt the 


bail, and the bail bring a writ of error of the judgment on the ſcire es z this. 


ſhall be no ſuper/edees as to the principal judgment, and therefore the plaintiff may 
take out execution againſt the principal. 2 Rel. Abr. 491. ' 
(a) Writ of error returnable in Pariament upon a judgment in B. R. and the tran- 


fſeript of the record was certified, and errors affigned, but before they were deter mined, the. 


parliament was diſſolved ; and upon a motion in B. R. to have the execution on the judg- 
ment, the court atter grand debate how it ſhould appear to them that the errors are 
undetermined above, and that the judgment is not there reverſed, granted it, becauſe 
the record itfelf was never out of the court, but only a tranſcript carried up by the 
Ch. J. and left there, and when a judgment of B. R. is reverſed ig Parliament, the 
tranſcript-is-returned, and this record made up according to the tranſcript ſo returned. 
 Raym. 5. Hill. 12 Car. 2. B. R. Dethick v. Bradbourn. 2 Sid. 110. 117. 8 C. but 
ſame point does not appear. | . 


It was declared by the Lords, and the law is now taken to be ſo, that a writ of. 
error in Parliament doth net determine by a prorogation, 2 Lev. 93. Mich. 25 Car, 2. 


B. R cited in caſe of Coftic v. Sedgwick. 


A writ of error may be returned in Parliament ad proximum Parliamentum ſuch a 


day; but if a particular day be not mentioned, it is naught; and though a particular 
day is expreſſed, yet if that day is at two or three terms diſtance, the court will 
adjudge it to be for delay, and it ſhall be no ſuperſedras. Per Hale, C. J. and he ſoid, 
That in the regiſter there is a ſcire ſac ad prox'. Parliamentum, but not a writ of 

error. Mod. 106. pl. 15. Hill. 25 & 26 Car. 2. B. R. Sedgwict u. Goftone« © 
The Parliament hath a judicial power (beſides their legiſlative) executed and ad- 
miniſtred by the Lords, yet it is Jegally and virtually the judgment of the King, if net 
of the Common alſo ; ſometimes the judgment is entered coram Rege & cus Concilio ad 
ar. 64. 1. 145. 1. 3. Ryley6. and 266. ſometimes coram 1þſo ne Rege in Part. 
The writs of error ſay, coram nobis ad praſens Pari, that we may proceed by the ad- 
vice of the Lords Spiritual and Temporal, and the judgment is entered per curiam 
Parliamenti, but here the King ſeems to be excluded. Journals are no records of 
Parliament. Hob. 110. for when made up, the record muſt be per Dominum Regem, 
or Curiam Parſiamenti; if the King's authority be neither expreſſed nor implied, it 
is excluded. Fleta, cap. 17. Nemo poteft judicare in temperalibus niſi folus Rex vel ſub 
eo clamanz, their ſtyle ſhews in what capacity they act, When we give judgment it is 
; * not 
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Then touching amendment of errors eſcaped in the proceedings 
of a ſuit, and in what caſes the Judges of the ſame court may 
amend them, and fave the. bringing of the writ of error ; and 
where they muſt be redrefſed by writ of error, and cannot be 
otherwiſe done, ſee 14 Ed. 3. cap. 6. | 

Of amend- And ſee Cro. 2 part 479, 526, 528, 545, 672. That there are 


* ſome errors in the proceedings of ſuits, that the Judges of the 


ceedings, Courts wherein they are depending, ought to take notice of, and 
cauſe them to be amended, as all apparent faults in proceeding 
in the action, as in falſe Latin, want of form in the writ, inſuf- 
fictency in an office or indiiment, miſ-awarding of proceſs, &c. As 
if an exigent go forth where none lieth ; impoſſibility in the plea, 
as, in -account, ſuppoſing the defendant to be the plaintiff's re- 
ceiver for ſeven years, and he pleads----plene computavit (tali die,) 
which is the firſt day of the ſeven years. 

In theſe, and the like caſes, the court is to take notice of it 
ex, officio, to abate the writ, award a ſuperſedeas upon ſuch offices, 
indictments, or proceſs, to ſtay judgments, it the defendant's 
plea be found againſt him, &c. and this without any exception 
taken, or motion made by the party. 

The Judges likewiſe are to ſee, that neither party in a ſuit 
be prejudiced by any error or miſtake in the clerks of the court, 
as by writing a ſyllable or letter too little, or too much, or by 
razing, interlining, adding or diminiſhing of words or letters, 
in any record, proceſs, warrant of attorney, writ, panel or retorn : 
all which, though they appear ſuſpicious to the court, yet the 
Judges may amend them. . 

And ſee Co. lib. 4. 62. Lib. 5. 37. 45. Lib. 8. 133. Lib. 11. 
6, 7. Dyer 367. and Stat. 21 Fac. 1. cap. 13. That in caſe of 
appeals, and indictments for felonies and utlaries thereupon, and 
after demurrer joined and entered, the fame court wherein they 
are depending, may amend the imperfections in want of form, 
other than ſuch as the party demurring unto ſhall particularly 
ſet forth in his demurrer. 


* 
not per Tf!” that would be void, per Cur Domini Regis, and ſo of the Lords, Comb. 
276. Arg. Trin. 6 W.& Al. B. R. The King and Queen u. Knowles, 

It is beneath-the dignity of the Houſe of Feers (that being the Supreme Judica- 
ture) to try matters of fact; and for that reaſon &rors in fat of any judgments in 
B. R mult of neceſſity be redreſſed there, and not in Parliament. Per Holt, C. J. 
4 Sk. 145. 146. pl. b. Knell's caſe. 

On a writ of error of a judgmert in Ireland brought in B. R. in England, the judg- 
ment in Ireland was reverſed; but in a writ of error brought in i/e Houſe of Lords in 
England, the judgment in B. K. in England was reverſed againſt the unanimous opinion 
of all the Jude. Gibb, 30. 37. Paſeb. 1 Geo. 2. The King againſt the Archbiſhop of 
Armagh and I haiey, 


And 
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And after a verdict given in any cauſe, on either ſide, neither 
party in the ſuit ſhall be hurt, by reaſon of any variance in an 
matter of form only, between the parts of the record, or for- lack. 
df an averment for life (if the party be alive, and it be proved 
by examination) or by reaſon of any venire, habeas corpora, or 
adi ſtringas is awarded to a wrong officer, or that the viſue is miſ- 
awarded, or any one of the jurors miſ-named in any of the writs 
or retorns, ſo he appear to be the ſame perſon ; or for lack of 
entry, or miſ-entry of the retorn of thoſe -writs, ſo a panel be 
retorned and annexed to them; or for that the officer's name is 
not put to the retorn, ſo the writ be retorned by him ; or that 
the plaintiff, being an infant, doth proſecute in ejectment, or 
any perſonal action, by attorney: for the Judges of the court 
have power of themſelves to amend all theſe things, 

And ſee Bridgmax's Reports 70. Bur. 1 part 178. Browns 
low's Rep. 30, 35, 57. 80, 130, 136, 144, 149, 151. Co. lib. 1. 
76. Lib. 2. 57, 77. Lib. 5. 38, 144. Stat. 23 Eliz. cap. 3. and 
Stat. 27 Eliz. cap. 9. By all which it appears, that moſt miſtakes 
in fines and common recoveries are not fatal, but may be 
amended. ; | 

But by More, caſe 332. the Juſtices may not reform error in 
law before themſelves, though it be the ſame term; but error in 
Fal, or proceſs, they may. | 
So, by Dyer 195, 196. an utlawry in the King's-Bench was re- 
verſed by error in the ſame court; but that was for error in fact, 
not in law, as if no utlary in the caſe, | 

And Trin. 26 Car. 2. in B. R. it was holden, That the clerk 
in the King's-Bench may amend the roll, until a recordatur be 
made thereof, either upon writ of error, or by rule of court. 

And fee Mich. 8 Fac. 1. in C. B. Co. lib. 8. fo. 156. where 
ſaid, That before the ſtatute of 8 H. 6. cap. 12. no original 
might be amended in the Common-Pleas ; and this ſtatute en- 
ables that court to amend only mi/prifons, namely, when the 
clerk miſtakes cne word for another, or when he writes word 
which are not Latin: as, - 

9 H. 7. 16. hos breve, for hoc breve ; or 

Bendloe's Rep. fo. 19. imaginavit for imaginatus fuit ; or by 
miſtaking the words of an original, to ſay, often. guare non fuit, 
for fuerit. 2 Wer 

Or, as 22 Ed. 4. miſtaking the words of form, namely, pre- 
cipe quod folvat, for precipe quod reddat. In all theſe caſte there 
ſhall be no amendment. | 

8 g | But 
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But Mich. 9 Fac. 1. in C. B. in ejectione firme, Weeks againſt 
Blackſtead, leſſee of Campden ; where, after verdict to ſtay judg- 
ment, the defendant's council objected, that there were two 
errors in the record, one in the delaration, namely prout præ- 
dictus Willielmus, for prædictus Jobannes; and the other was in 


the iſſue, viz, Er de hoc ponit ſe (meaning the defendant) ſuper 


patriam & prædicdtus Willielmus (the defendant again, for Johannes 
the plaintiff) militer. 

Per Cur', theſe are but miſpriſions of the clerk, and not errors, 
and ſhall be amended, being like to the miltake in 10 Hen. 7. 23. 


and 11 Hen. 7. 2. where defendens was written for querens, and 


Etrots not 
amendable. 


Johannes for Rogerus, and amended by the advice of all the 


Juſtices. 


And by Coke, Chief Juſtice, miſhriſians were amendable the 

ſame term at the common law; becauſe, during the term, the 
record is faid to be in pectore Judicis. and not eſteemed to be on 
the roll ſo abſolutely, but that they may amend the ſame at their 
diſcretions. 
But the Juſtices of the Common-Pleas, after a writ of error, 
cannot at all amend the roll, where a judgment was given the 
ſame term, and is miſtaken in the entry, becauſe the roll is not 
à record of that term. 

And by 5 Ed. 3. this was ſo at the common law, ana the 
ſtatute, of 14 Ed. 3. gave power to amend miſpriſions in another 
term. 

But 46 Ed. 3. the caſe was, that de efendens. was miſtaken fre 
guerens; but could not be amended, becauſe an old roll; and the 
ſtatute gives power only to amend new rolls of the ſame term they 
are entered, 

By the. Statute of 26 H. 8..the Juſtices of the Common-Pleas, 
have power to amend. a plea-roll, in per ion only; but not 
omiſſions. 

Miſpriſions are vicia ſeriptorts, faults of the clerk ; as the 455 
claration varying from the writ, or the roll from the original, os 


the mean or judicial proceſs ; theſe by 19 H. 6. ſhall be amended, 
74 it be only in default of the clerk. 


"Bux: if i in a plea, that be omitted which mould be averred, 
this ſhall not be amended, hecauſe it ought to have been part of 
the\plea, and cannot be ſaid to be any default of the clerk ;: but 

a meer omiſſion, which makes the plea imperfect, 
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$0 Mich. 5 & 6 Mar. Dyer 164. a record came out of ancient 
demeſn in banco, by writ of falſe judgment, and the writ was 
====Sub figillo ſus & fegillis quatuor legalium bominum ejuſdem 
curie ; which according to Fitzb. Nat. Breu. fo. 18. &. ought to 
have been------ per quatuor legales homines, &c. upon which the 
court doubted, if it might be amended ; but ſeemed to be of 
opinion, that the plaintiff might have'a new writ to the Juſtices 
of the Common-Pleas, to authorize them, to proceed to diſcuſs 
the errors in the record, which lay before them. LIN + 

So, 2 Mar. Dyer 105. a common recovery was ſuffered to bar 
the iſſue in tail; and the warrant of attorney was, That— Atta 
Po. Io. ſuo, for Elizabetha ; alſo the writ of error was- de loquela 
gue fuit in Cur' naſtra coram Juſtic neſtris per breve noſtrum 
It was a guære, if it were amendable ; but reſolved in Blackmore's 
caſe, Co. lib. 8. fo. 152. quod vide, & nota, . 
And ſee Brownl. ay 2 part, fo. 300. where a writ of error was 
brought by Frances Fulgham againſt Sergeant Harris, in this 
pat er wp. Se. quod, Oc. Franciſce Fulgham, viduæ. 
contrary to the form of the regiſter, which is--=-=que fuit uxor, 
and not widow ; and the ſubſequent words were rationabi- 
lem dotem tenementorum que fuerunt Franciſci Fulgham guondam 
virt ſur, Per Cur', this is error; for though it varies not in ſub- 
ſtance ; yet becauſe it is contrary to the form of the regiſter, it 
ſhall not be amended. a | 

So Cro's Jacobi 21 Merrel's caſe, in a writ of error, of wig 
ment in the Common-Pleas in ejectment, it was aſſigned for 
error, That the plaintiff declared, that J. S. 25 Martii, anno 
ſexto Jacobi, had demiſed to him for ſeven years, by virtue whereof 
he entred, and was thereof poſſeſſed, until the defendant, poſiza 
ſcilicet anno ſexto, did ouſt him. 

After imparlance, the plaintiff made a ſecond declaration, 
wherein he ſuppoſed the ejectment to be done 26 Ma anno ſu- 
pradicto, and of this ejectment the writ was brought; it was 
found againſt the defendant, and judgment for the plaintiff, and 
whether it was erroneous, becauſe no day was mentioned in the 
firſt declaration, was the queſtion. 

Agreed, That the firſt declaration is the principal, and if any 
matter of ſubſtance be omitted in it, it cannot be helped or 
amended by the ſecond, for that is but a meer recital; and 
therefore if the firſt be not good, the trial is erroneous. 

But per Cur the firſt declaration was good, for the demiſe is 
laid to be 25 Marti, ſexto Jacobi, which is the firſt day of the 


G g 2 year, 
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| ear, and the poſtea ſcilicet 6 Jacobi, that the defendant ejected 
im is certain enough; for the year when the ejectment was 
made, and the day of the ejectment, are not material, being be- 
fore the action brought. $f 
Of error in Then, Of errors in fines upon writs of covenant, and common 
8 recoveries upon writs of, entry in the poſt. 
recoveries. For which ſee, firſt, Brow nl. Rep. 2 part, fo. 300. where, 
upon a fine the firſt proclamation was made in Trinity term 5 Jac. 
the ſecond Micbhaelmas term, 5 Jacobi, the third in Hillary term, 
6 Jacobi, when it ſhould have been Hill. 5 Facobi, and the fourth 
and fifth proclamations were in Eafter term 6 Jacobi. 
Per Cur', This is palpable error; for the fourth proclamation 
was not entered at all, and the fifth was entred as of Hillary term 
6 Jacobi, when it ſhould have been of Hillary term 5 Jacobi, and. 
ſo cannot be amended, becauſe it was of another term. 
And ſee Cro's Fac. 77. Earl of Bedford's caſe; where, in a 
writ of error to reverſe a fine, it was aſſigned for error, that the 
writ was--=--= Precipe, Cc. quod teneant, &c. Conventionem, &c. 
de octo Meſuagits, duobus Toftrs, decem Gardinis ; and it was cer- 
tified de offo Meſuagris, decem Gardinis, &c. and adjudged no 
error. 
But ſee Cro's Caroli, fo. 300. Doney and Smithy's caſe; where 
a writ of error was brought to reverſe a fine levied by Baron and 
Feme, and others; and the writ of covexant was directed to the 
Coroners, with this clauſe---=---fiat executio brevis. prædict per 
 Coronatores, ita quod vic ſe non mtromitteret, becauſe the Sheriff 
was one of the cognizees; and this was objected for error, be- 
cauſe, as there ſaid, if the Sheriff had been ſole party to the fine; 
yet the writ ought to have been directed to him, becauſe but a. 
ſummons, for the Sheriff may ſummon himſelf, | 
But reſolved to be error, becauſe a doubt in law, if the Sheriff, 
as plaintiff, may execute a writ upon himſelf; and therefore the 
eneral courſe is, to direct the writ to the Caroners, to avoid. 
juch doubt. pe 1 
And ſee Co. /ib. 5. fo. 38. Tey's caſe, where A: and B. his-wife 
levied a fine of divers manors, lands and tenements to J. S. and. 
F. D. in ſeveral towns in the county of, E. in which divers grants. 
and renders were made; and in the third render, all the manors, 
lands and tenements were rendered to A. and B. and the heirs of 
the body of A. and in the fourth render, part of the premiſſes 
were rendered to B. in tail, the remainder to the right heirs of A. 
It. was reſolved, that the ſame was not error; 


Firſt. 
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- Firſt, That the fourth render, as to that was contained in the 
third render, ſhould be in the quality of a charter, which needs 
not ſuch a preciſe form as a judgment. 

Secondly, That the conuſor ſhould not aſſign that for error, be- 
cauſe he gets an eſtate by it; and no man ſhall reverſe any thing 
for error, unleſs he can ſhew that the error is to his advantage. 

So More, caſe 202. If an infant levy a fine, and take an eſtate lafant. 
by render, he may not have error for this. | 

And fee Mich. 31 Eliz. in B. R. Leon. Rep. 1 part 317. Pigot 
and Harrington's caſe, where Baron and Feme were tenants for 
life, the remainder in fee to an infant, and they three levied a 
fine, and the infant only brought error to reverſe it. n 
It was objected, that they all three ought to join in the writ, 
according to 29 Ed. 3. 14. FVV 

But per Cur', the writ is well brought, for the error is not 
aſſigned in the record; but, without it, in the perſon of the in- 
fant, and that is the cauſe of action for him, and for no other; 
and the fine was reverſed, as to the infant only. 

Vide Cro's Jacobi 3 30. Point's caſe, and Bulſtrode's 1 part 206. 
Batt's and Jenning's caſe; where inſpection of an infant in error, 
to reverſe a fine upon the day of adjournment of the term, held 
good by all the Judges of England. 

And ſee Mo. caſe 701. That a writ of covenant, retornable be- 
fore the date, is error (a). 


(a) And here in the firſt place it is to be obſerved, that no perſon can bring a 
writ of error to reverſe a fine, or any judgment, that is not intitled to the Jand, 
&c. of which the fine was levied"; for the courts of law will not turn out the preſent 
tenant, unleſs the demandant can make out a clear title, poſſeflion always carrying 
with it the preſumption of a good title till the right owner appears ; beſides, where 
the — in the writ of error can't make out a title, he can receive no damage by 
the how, which the writ of error always ſuppoſes to be done, tho? it ſhould be erro- 

neous ; and therefore, it is no leſs than trifling with the courts of juſtice to ſeek re- 
lief when he can't make it appear he has received any injury: 1 Rol. Abr. 747. Dyer 

90. 3 Lev. 36. As if a man ſettles land to the uſe of himſelf, and the heirs of his 

y, the remainder to his own right heirs, leaving iſſue only a daughter, who- 
levies a fine, and dies without iſſue ; and J. S. brings a writ of error as couſin and 
collateral heir of the daughter, yet he ſhall not reverſe the fine; for there could no 
right deſcend to him from the e becauſe ſhe had but an eſtate - tail, which 
determined by her death without iſſue; and it does not appear that the remainder 

was in the daughter. as right heir. Dyer 8g. Cre. Elix. 469. §. C. 3 Lev. 36. S. C. 

cited. So if tenant in tail female levies a fine, which happens to be erroneous, and 

dies, leaving a daughter and a ſon, the daughter ſhall have the writ of error, and 
not the fon, becauſe ſhe is to enjoy the land. 1 Rol. Ar. 744. Dyer 90. a. Soifa 
man releaſes all his right, or makes a feoffment of all the lands, of which an erro-- 
neous fine was levied, he ſhall have no writ of error; but if the releaſe or feoffment: 
were only of part, he „ a writ of error to reverſe the fine, as to the reſt. ' 
Ce. Elix. 469. 1 Rob, Abr. 788, Moor 413. 1 Jen. 352. Moor 365. * 
. 1 £ 
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But if there be ſeveral parties to an erroneous fine, they ſhall all join with the 
party that is to enjoy the land, though they themſelves can have 2 1 Rel. 
Abr. 747. Dyer 89. This, Rolls ſays, is only for conformity, but there ſeems to 
be ſomething of juſtice in the practice, that they who joined in the fine, and thereby 
contributed to an illegal diſpoſition (for ſuch is an erroneous fine) of what another 
man had a right to, thould be inſtrumental and aſſiſtant in the recovery of it. 

Another rule to be obſerved is, that nothing can be aſſigned for error that con - 
tradicts the record; for the record of the court of juſtice, being things of the 

reateſt credit, can't be queſtioned but by matters of equal notoriety with them. 
elves; wherefore though the matter aſſigned for error ſhould be proved by wit- 
neſſes of the beſt credit, yet the Judges would not admit of it. 1 Rel. Abr. 7 57x 

And hence it is, that in a writ of error to reverſe a fine, the plaintiff can't aſſign 
that the conuſor died before the 6% of the Dedimus Poteflatem, becauſe that con- 
tradicts the record of the conuſance taken by the Commiffianers, which evidently 
ſhews that the conuſor was then alive, becauſe they took his conuſance after the 
were armed with the commiſſion and the Dedimus iſſued. Dyer 89. b. 1 Rol. Abr. 
757» Cre, Elix. 469. | | ? 
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PPEAL, according to Co. on Littleton, lib. 2. cap. 11, Appeal, what r 


comes from the Latin word appello, to call; quia appellans 
vocat reum in judicium, and is uſed in our law, for the private 


accuſation of a murderer, by a perſon who had intereſt in the party 


murdered. 

It is as much as accuſatio with the civilians ; for, as in their 
law, cognizance of criminal cauſes is taken either upon inquifition, 
denunciation, or accuſation, ſo it is in ours upon indiftment or 
appeal: indictment comprehending both inguiſit ion and denunciation : 
accuſation, or appeal, being a lawful declaration of another man's 
erime (of felony at leaſt ; for tho' there be an appeal of Maybem, 
yet that, according to BraFon, is but in a manner an ation of 
treſpaſs) before a competent judge, by one who ſets bis name to the 
declaration, and under takes to prove it, upon the penalty that may 
enſue of the contrary. 


Appeal, by others, is defined to be, the violent purſuing of 4 


45 ſubject unto death ; and is the moſt nice kind of ſuit that is com- 


menced at the common law, for every ſmall matter will quath 
the ſame, if it be not freſhly purſued ; and ſhall in divers en 
be taken ſtrictly in favorem vite. 


And note, That the proceſs in every appeal is to bear date the 
ſame day of the retorn; and if not, it will be a diſcontinu- 
ance of the proceſs. | 


Note alſo, That the omiſſion of any words: which is material, 
in the writ of appeal, will abate the ſame. 


And it is to be obſerved, That the proceſs in an appeat doth: 
vary from all other proceedings at the common lay ; for _m 


£32 


Marims and Rules of Pleading. 
ſhall be no amendment of a writ of appeal, nor is the diſconti- 
nuance of it helped by any ſtatute (a). 


(a) By Magna Charta, Stat. g H. 3. cap. 34. No man ſhall be taken or impriſoned 
upon the appeal of a woman for the death of any other than of her huſband. 

At the common law, before this ſtatute, a woman, as well as a man, might have 
had an appeal of death of any of her ancefiors, and therefore the ſon of a woman 


_ ſhall at this day have an appeal, if he be heir at the death of the anceſtor ; for the 


ſon is not diſabled, but the mother only ; for the ſtatute ſays, propter appelium 
famine, 2 Inf. 68. 2 

Flata ſays, Fæmina autem de morte viri ſui inter brachia ſua interſecti, & non aliter 
poterit appellare ; and therewith agtee the Mirror, Britton, and Bratton. 2 Inft. 68. 
—2 Inft. 317. 317. S. P. cites Brafon and Britton.—St. P. c. 58. ö. S. P. 

By inter brachia, in theſe ancient authors, is under/tood the wife, which the dead 
had lawfully in poſſeſſion at his death, for ſhe muſt be his wife both of right and in 
Paſſeſſian; for in an appeal unques accouple in loyal matrimony is _ plea. 2 Infl. 68, 
—2 1%. 317. S. P. and that there muſt be no diverce.—St. P. c. 59. a ne ungue 
accouple, &c. is a good 22 in bar—8, P. accordingly, Br. Appeal, pl. 17. cites 30 
E. 3. 15.—2 Haut. Pl. C. 164. S. 36. ſays, that if the meaning (of inter brachia) 
be according to Sir Eduard Coke, it ſeems at leaſt to follow, that if the huſband 
were divorced from the wife at his death, tho' by a voidable ſentence, ſhe cannot 
maintain an appeal; yet it is generally holden, that a wife who has eloped from her 
huſband may have an appeal of his death; and Stamford ſeems to underſtand (inter 
brachia) to be, that the wife ought to have had the deceaſed in her view, and to 
have been preſent at his death, which is moſt certainly not neceſſary at this day. 

The Judges are fo far tound to take notice of this flatutr, that if a woman brings 
an appeal of death of her father, or of any other beſides her huſband, they ought 
ex Mie to abate it, tho' the defendant takes no exception to ir. 2 Hawk. Pl. C. 
166. cap. 23. S. 42.—Pitz. Office del Court, pl. 9. cites „ 10 E. 4 7. 

If a man be killed who has no feme nor ſon, and his daughter, ſiſter, or other 
couſin, who is a feme, is his heir, and he has an uncle or other male couſin, who is 
not heir, but of the kin, ſhe ſhall not have appeal ; for the ſtatute of Magna Charta, 
cap. 34. is, that none ſhall be taken by appeal of a feme, unleſs of the death of her 
Ons * . the appeal is loſt. Br. Appeal, pl. 68. cites 27 / 25. Co. 

it. 25. 6. 0. F. 

A feme ſhall have appeal where ſhe ſhall not have deter, as where ſhe elopes from her 
baron. fre . 17. cites 50 E. 3. 15. per Ingleby. St. P. C. MC) S. P. 


accordingly.—2 If. 317. ſays, that there muſt be no elopement.—2 Hawk, Pl. C. 


164. S. 37. cap. 23. ſays, it is ſaid ſhe may have it; for by the common law ſhe 
might have dower and appeal, and that the Stat. V. 2. cap. 34. which takes dower 
from her, leaves the appeal as before.—Co. Lit. 33. b. ſays, it is no bar of the 
appeal, and that for the reaſon here mentioned by Hawkins. 

f a feme brings appeal of the death of her baron, and convi&s the defendant, and 
takes another baron before execution, if the defendant gets charter of pardon, this ſhall 
not be allowed before the baron and feme are warned, and the feme ſhall have exe- 
cution notwithſtanding the coverture; per Shrene but per Gaſcoign Ch. J. it is not 
ſo; for the feme has Fiabled herſelf by the taking of the ſecond baron, and by the 
2 of B. R. M. 2. M. 1. ſhe ſhall loſe her appeal by taking of the ſecond 

aron; for the cauſe of appeal is, that ſhe wants her baron; therefore when ſhe bas 

another baron, the cauſe ceaſes, and ceſſante cauſa ceſſet + go and the ſame it ſeems 

of the execution of the appellee. Br. Appeal, pl. 148. Cites 11 H. 4. 48. If ſhe 

has judgment of death againtt the defendant, if after ſhe takes huſdand, ſhe can never 

have execution of death againſt him. 2 Inſt. 69.2 Hawk, Pl. C. 164- tap, 2 

S. 38. S. P. but ſays it ſeems clear, that in ſuch cafe the appellee = — 2 
| ar 
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Then, re an appeal of” murder will not lie far the beir,, Where the 


24 - : heir ſhall not 
For which ſee Mich. 33 H. 8. Dyer 50. . we age 
* | | peal of mur- 

diſcharged without the King's pardon, and that he does not find it ſettled what der, 
ought to be done with the appellee in this caſe ; but it ſeems certain, that the King, 
cannot proceed againſt him by way of inditment, becauſe he is attainted already ; 
and therefore it may be probably arguzd, that the court may award execution of 
him ex officio, or at leaſt at the demand of the King; for otherwiſe he would fave 

his life by reaſon of the attainder by which he is adjudged to loſe it. 

If a man who has no authority kills the party atjudged to be hanged, it is felony ; and 

the feme ſhall have appeal; for it is v ſuch corruption of blood by the attainder vetween 
the party and his feme as it is between the party and his heir ; for the heir ſhall not have 
appeal; quod n:ta diverſitatem by the beit opinion, but it was not adjudged. Br. 
A peal, pl. 5. cites 35 H. 6. 57, 58. Br. Appeal, pl. 131. cites 2 Af}. 3. S. P.— 
If the huſband be attainted of treaſon, &c. and any perſon kills him, the wife ſhall 
have an appeal. Co. Lit. 33. 6.—3 Inft. 218. (a] S. P. for notwithſtanding the 
attainder, he remains her huſband, and his body is not forfeited to the King, but, 
till execution, remains his own. | 

If a man is convicted of felony, and adjudged to death, and the officer hilk him with 
bis ſword, his feme ſhall have appeal, and the attainder of the baron no diſability to 
the feme. Br. Nonability, pl. 43. cites 35 H. 6. 57, 38. S. P. and ſo if attainted 
of high-treaſon ; yet if he be lain, his wife ſhall haye an appeal, for notwithſtand- 
ing the attainder he was vir ſuus ; but the heir cannot have an appeal, for the blood 
is corrupted between them. 2 Inf. 69. But no one except the wife can bring an 
appeal of the death in ſuch caſe ; becauſe in this caſe, and likewiſe in the — of 
treaſon, he can have no heir. 2 Hawt. Pi. C. 165. cap. ag felt 40. 

Appeal by a feme groſily enſcint, of the death of her huſband, and the wo re 

wr attainted at the fuit of the feme, and the appearance of the ſeme recorded for all 
the term. Br. Appeal, pl. 112. cites 21 F. 4. 72. 
It is a queſtion, if a feme ſole brings appeal as ſhe ought, proceſi continues. till the 
eefendant be outlawed, and the feme takes baron, whether ſhe may demand execution ? 
But per Brian and Huſſey, ſhe oy demand execution. Br. Appeal, pl. 112. cites 
21 E. 4. 72. Fenk. 137. pl. 82. S. C. accordingly. | 

Note, If a feme who has title of appeal of the. death of her huſband tales other 
huſband, he and the feme ſhall not have appeal, for the feme ought to have it ſole, 
and ſo the appeal determined; and the reaſon is, becauſe the feme not having a buſ- 
band is nat ſo well able to live, and therefore when ſhe has another baron the appeal 
is determined. Br. l, pl. 109. cites 1 Ad. 1. S. P. B. R. Appeal, 5 12. Citey 
21 E. 4. 72.—St. P. C. 59. (B.) S. P. and by the ſecond marriage appeal is 

ne notwithſtanding the ſecond baron dies within the year and day of the firſt 
ron, cites Trin. 20 H. 6. 46.—2 Inf!. 68, 69. S. P. accordingly; for ſhe muſt 

before any appeal brought continue farming viri ſui, upon whoſe death ſhe brin 
the appeal. —2 Hawt, Pl. C 164. cap. 23. ſet. 38. S. P. for being given her only 
from a regard to her widowhood, it cannot but ceaſe, when that determines, and 
being once barred it is barred for ever. | 

It being alledged by ſome, and eſpecially by Treby Ch. F. that an appeal was a 
revengeful odious proſecution, and therefore deſerved no encouragement; on 
which occaſion Holt, with great vehemency and zeal, ſaid, that he wondered any 
Engliſhman ſhould brand an appeal with the name of an n that, 
for his part, he looked upon it to be a noble proſecution, and a true badge of 
Engliſh liberty, and :eferred to the ſtatute of Glouce/ler, and the comment e- 
upon, in 2 Inft. 12 Med. 375. Paſch. 12 V. z. in caſe of Stout and Fowler, 
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The ſtatute of 31 H. 8. made it treaſon for a woman to poiſom 
her huſband. A woman poiſoned her huſband-: afterwards the 
ſtatute of 22 H. 8. of general ee pardoned the offence; the 
e 


heir brought an appeal of murder: and it was. the opinion of all. 


the Juſtices, that now an appeal of murder did lie for the heir; 


for that now murder was turned into treaſon, and the greater 
offence ſhall extinguiſh the leſſer (a). ba 

And ſee Co. lib. 6. fol. 13. in the caſe of pardons acc. and! 
7 Eliz. Dyer 235. where petty treaſon is pardoned by a general; 
pardon, there one who killed his maſter was indicted of murder, 
and holden, the indictment did not lie againſt him; but being 
found guilty, was reprieved. - tie 

And ſee Mich. 33 H. 8. Dyer 51. and 33 Biz. Co. lib. 4. 
45. where an appeal of murder was brought againſt V. to anſwer. 
to A. B. alias dif A. B fratri & bæred' of the perſon mur-. 
thered; but becauſe the plaintiff in the appeal was named brother 
and heir in the allas diatus, which is no part of the name, the 
appeal did abate, and the defendant diſcharged by the court. 

And ſee 5 Ed. 6. Dyer 69. where there were three brothers, 
and the middle brother is killed, and the eldeſt brother dies 
within the year, without bringing any appeal, and. the queſtion. 
was, If the younger brother might maintain an appeal ? It was 
not reſolved, but left a guere.. | 

See 41 Ed. 4. 11. Stamf. 59. 20 H. 6. 43. by Forteſcue, that: 
he ſhall not; but 16 H. 7. 15. contra. 


(a) A woman poiſoned her huſband, which is treaſon by the ſtatute 31 H. 81 
the heir brought an appeal of murder againſt his mother; but the reporter ſays, 
that the opinion of the Juſtices was, (ut audivit) that the appeal was not maintainable. 
D Fo. pl. 4. 5 Mich. 33 H. 8. Saccomb's caſe. —D. 50. a. pl. 4. in Marg. ſays, 
the an a ſeems, as the remarker thinks, not becauſe the treaſon..extinguithes the 
murder, [as is mentioned in the principal caſe] but he intends that the Ring at his . 
election may indict her of murder or treaſon ; but that the reaſon is, that the life of 
a man ſhall be put but once in Jeopardy, and the King being intitled by. matter of 
a more high nature, his remedy ſhall not be obſtructed by the ſuit of the. party. 
2 Hawk. FI. C 165. cap. 23. 8 39. ſays, if the petit treaſon be pardo by 
the Parliament, it ſeems that the heir can bring no appeal ; for he cannot bring it 
for the murder only, becauſe the petit treaſon includes murder, and more, and that 
being the greater drowns the le s, and therefore the pardon, of that ſeems to pardon, 
the murder alſo.—S, P. and the appeal was held maintainable, and the woman was. 
burnt. Fo. 425. fl. 10. Hill. 14 Car B. R. Pigatt v. Pigott.—Cro. C. $31, pl 10. 
F. C. a odge accordingly.—S. C. cited by Hut Ch, J. accordingly, 6 Mad. 217. 
Trin. 3 Ann. . R. 2 
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Then, bow appeals ſhall be brought by infants. 


* 


an appeal was brought by an infant, and the defendant prayed to 
be diſmiſſed, becauſe the plaintiff was an infant. | 8 
Per Cur', If the ne . be guilty, he ſhall ſtay in ward till 
the infant comes of age. . | | 
But by 27 H. 8. 1. 6. the plaintiff now ſhall appear by 
guardian. | ft 
By Co. 2 Inf 5. if an infant bring an appeal of the death of 
his anceſtor, the parol ſhall not demur for want of battail, but 
the infant ſhall outed of it, as if the apellor were old, or 
maimed. | | 8 
But Mirror of Fuſtices 127. contra, the parol ſhall demur. 
And ſee 2 Ed. 4. 19. 6. and 20. 4. acc. and 11 H. 4. 93. a. 
And Paſeh. 27 H. 8. 25. an infant brought an appeal of mur- 
der in the time of H. 8. and prayed, that the parol might demur ; 
and reſolved it ſhould not. | | 8 
By 35 H. 6. 10. if an infant be found guilty of felony, tis in 


the diſcretion of the court to give judgment or not, as they find 
the infant hath diſcretion, or malicious intent (a). Aa 


{a) A. an infant, as heir of B. ſued an appeal of murder againſt T. and C. 
was admitted as a prochein army to A. at the day of the return the court was moved 
that the Sheriff might return the writ, who ſaid that the infant, with ſame relations, 
required bim to deliver the writ back to them, which he did, and that it was uſual ſo to 
do, for an infant may diſavow his guardian or his ſuit z but per Halt Ch. F. both 
the writ and ſubject are liable to the direction of the dian, and the infant can 
no more diſpoſe of the writ than he can proſecute it; tis true, he may be nonſuited 
either before or after appearance, but then the appellee muſt be arraigned at the ſuit 
of the King; he may likewiſe diſavow the ſuit, and then the court may diſcharge 
the guardian, but it is a contempt in the Sheriff to deliver the wiit back without 
any authority, and he was fined and committed, though the clerk in court offered 
to undertake for the fine. The reporter 7 he heard that the Chancery bein 
moved for a new writ of appeal, it was denied upon a ſolemn hearing before Lor 
Keeper Wright, Maſter of the Rolls, Treby Ch. J. Powell J. and Ward Ch. Baron. 
1 Salk. 176. Paſch. 12 W. 3. B. R. Toler's cale, 12 Mod 372. Stout v. Fowler, 
S. C. & S. P. accordingly, and ſays, that the appellant was not mentioned in the writ 
to be an infant, but that after the teſte, and before the return of the writ, he choſe 
the deceaſed mother for his guardian, before Holt Ch. F. and that ſhe was there and 
then admitted accordingly. And it was inſiſted in behalf of the Sheriff, as reported 
by Salk, and alſo that the infant having no guardian at the time of the writ purchaſed, 
it was well ſued out. But it was reſolved, it there needs no guardian till the writ is 
returnable, for the uſe of a guardian is tv purſue it when it is before the court, and 
not- as here to complain 5 the officer for not making a return, and that any body 
might ſue out the writ for the infant, and that there is no body in law whoſe writ 
it is, before the return, but the infant's, 288 
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. Firſt, ſee Paſch. 17 Ed. 4. pl. 4. and More, caſe 646. where beaugdt by 
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By Owen 59, 63. and Popham 115. in an appeal of murder »- 
after pleading to the writ, the defendant muſt plead over to the 
felony, - elſe it is a confeſſion of it, for there his life is in 
queſtion. | | | 5 | 

And ſee 3 Cro. 223, 224. where in an appeal of the death of 
an huſband, the defendant pleads —INe ungues acconple, &c. and 

woad, Sc. not guilty. The plaintiff rep e eee accouple, 

t pleads nothing to the reſt ; yet it ſeems the plea is not diſcon- 
tinued, becauſe the firſt plea is not triable at common law, ſo- 
anſwers not the plea over. | | 

See 1 Cro. 247. Southby and Price's caſe, an appeal of murder- 
was brought in A. being the next county to B. where the murder 
was done, the writ abate: for by 26 H. 8. cap. 6. indict- 
ments may be in counties next adjoining ; but not appeals. 

By Yelverton 204. Bradley and Bank's caſe, and 2 Cro. 283. 
diſcontinuance of proceſs in an appeal is not aided by appearance 
afterwards, DPD | 

And by Yelverton, ibid. conviction with clergy is a good bar 
in appeal. | 

And idem 205. Non culpabilis ad murdrum & fehmam præiicb, 
is a good bar in an appeal of manſlaughter. 


B. was indifed of murdur at the Old-Baily, and found but got the Queen's 
pardon. An infant lodged an appeal in propria perſona, re-the Juſtices of gaol- 
delivery the ſame ſeſſions, whieb being removed by cortioruri into B. R. it was moved 
to admit him by guardian, but denied as too late, becauſe it ſhould have bern by: 
guardian at ff, and then have moved the ſame in B. R. But the court ſaid, that 
if the defendant pleaded this in abatement, the appellant might confeſs his plea, and 
commence a new appeal by bill; for a nonſuit is peremptory, but an abatement: is 
not. Afterwards the appellee being at the bar, and the appellant in court, his 
counſel would have abated the-writ, and brought a new appeal by bill, but the court. 
refuſed it, for Holt ſaid that this is not like the caſe of Matti v. Rrains, in Co. Ent. 
for there the writ was void, and the appellee refuſing to plead the infancy in abate- 
ment, intending to take advantage thereof after trial, the court. ſaid they would. 


" abate the firſt . ex Mis, and ordered. an entry that the appellaut being in caurt, 


and it appearing 


inſpection that he is under age, (about fix or (even years old) 
ideo the court ex 2 des abate the appeal. And (Ch. J. ſaid, that if the appellant 
had not been in court, there muſt have been a writ to have brought him in to be 
inſpected. Then the appeHant brought another appeal by bill, and declared againſt: 
him in «/tedia, and the appellee,. being arraigned in/lanter, demurred to the appeal, 
and pleaded not guilty. he court ordered the-firſt appeal to be entered as the firſt. 
day of that term, and that the pleading to the ſecond ſhould be enteted inſlanter, 
that the demurrer might be firſt determined, and for that end made it a confilium to 
be argued in the next term. 1 Mod. 216. pl. 4. Paſch. 8 Ann. B. R. Smith v. 
Bowen. 2 Ld. Raym. Rep. 1288, 1289. §. C. & S. P. and ſee there the entry at. 
large, as peruſed, and approved, by Holt, Ch, F.. | 


See: 


I 


Ot appeals; Fuditments; and Auformations. 
See Dyer 348, 349. where A. appeals one as accefſary to B. C. 


of D. in the county of E. who pleads nulla talis perfong in rerum 


natura, as B. C. die impetrationis brevis, nec unguam poſtea : tis 
good tho' there be one named B. C. in another county.. _ | 

And fo it is, if he were dead the day of the-writ brought. 

But 26 H. b. 8. A. brings an appeal, and the defendant pleads, 
Nulla talis perſona in rerum natura die impetrationis brevis. 
It ſeems not to be a 2 plea, for he ſhould have pleaded, 
Quod quer obiit ante diem impetrationis brevis; or, Nulla talis 
perſona unquam fuit in rerum natura. 

By Reiway 106, 107. the court will not ſuffer the defendant 
to plead variance between the appeal and the indidment, and to 
conclude to the felony. 

Vide eundem ibid. what pleas are peremptory in appeals, 

By Co. lib. 3. fol. 30. if a ſtroke be ſtruck in one county, 
and the party i in another county, an appeal of murtber may be 
brought in either of the counties, although nothing be done in 
that county, where he died, towards his death. 

By Co. lib. 4. fol 47. one appeal of murder muſt be brought 
againſt all the parties, principals and acceſſories, and not ſeveral 
appeals; and the declaration muſt be againſt them all; for the 
wife brought an appeal of murder of her huſband againſt divers, 
and afterwards brought another appeal againſt others. 


Reſolved by the whole court, 
That all the ſaid appeals, but the firſt, ſhould abate. 
That ſhe ought Mi, £428 one appeal againſt them all. 
That the cannot have two appeals of death, but ought to join 
tat if one dri, peal of death againſt divers, and all 
That if one brings an ivers, 
_ one make default = the plaintiff muſt declare againſt 
em all. | | 


But by Keikoay $3. in murder an apes! ſhall be firſt brought 
againſt the principal, and after that, againſt the abettor. 

So per eundem ibid. an appeal of robbery ſhall be firſt brought 
againſt the principal, and — againſt the acceſſory. | 


An acceflory ſhall be | diſcharged, where the principal before 
ent obtains his pardon; as appears by Co. lib. 4. fol. 43. 
where the brother and heir brought an appeal of murder againſt 
— — as principal, and C. D. as acceſſory of the death of his 
other. 7 


The 


27 


* 


„ Wa pin and nules ut Leading; | 
| The principal pleaded; nor guilty; but was e guilty of 
manſlaughter, and had his —_— EA A 


It was tefohvent; lin this cale, eee N 
1. That the acceffory>was diſcharged, dene be could not be 
guilty before the Lad. incaſe of manſlaughter. 
2. Although the principal was convicted, yet, foraſmuch as 
he had his —_ ne pg" the OP ſhall be 
diſcharged. 


So, where the Niesel upon his arraignment. confelierh the 
felony, and before judgment obtains his pardon, the acceſſory 
is thereby diſcharged. 

Vide Cro. Car. 382, 383. where an appeal was brought againſt 
two, one for petty-treaſon, the other for felony :- the defendants 
pleaded not guilty the ſame term in which the, appeal was 
arraigned, and therefore there was no other declaration filed : 
but if they had pleaded a plea which was adjourned to another 
term, or had not pleaded that term, then it ought to have been 
filed. 

And it was then agreed by the court, | 

That the plaintiff might take out one or ſeveral writs of venire 
facias, for doubt of challenge. 

And ſee Co. lib. 4. fol. 45. That Auterfoits indicted of man- 
ſlaughter, and thereof convicted, and clergy allowed, was a good 
bar in appeal of murder. 

But contra, if the indictment be inſufficient. 

And ſee 6 Ed. 6. Dyer 88. where an appeal is brought by 
a woman, of the death of her huſband : to which the — ar 
noon iy not guilty, and afterwards the plaintiff took another huſ- 

nd; and it was adjudged, that the appeal was determined 
by her intermarriage. 

See * 7. 5. where in an appeal of death one challenged 
above thirty-five, and had judgment of pein fort & dure, that is, 
was preſſed to death. 

So 21 Ed. 3. 18. Bro. tit. Corone, pl. 43. fol. 181. where 
one againſt whom an appeal of robbery was brought, did ſtand 
mute out of malice ; and it was found by the jury that he could 
ſpeak ; whereupon he was preſently condemned to be hanged, 
and the appellor had his goods: but if it had been by indictment 
at the King's ſuit, he ſhould have had judgment of pein fort & 


dure. 
' Laſtly, 


Of Appeals, -Fndicments, aud Ankormations. — 239 
_ Laſtly, by Co. 3 Infl. 212. If the defendant in an appeal be 
vanquiſhed or ſlain, the judgment is the ſame, that is, /uſpencere 
collum. | | | 


And thus much ſhall ſuffice of appeals (a.) by: 
In the next place, We ſhall ſay ſomething of indifments, and the 


pleadings thereupon, ana what will maintain or quaſh the ſame. 

An indiftment is an acciſation, drawn and ingroſſed in form of H,, 
law, in the nature of a bill (or declaration) againſt one for ſome hat? 
offence, criminal or penal, and preſented to the Grand Jury to be 
inquired of, who, in caſe they find the ſame, do write Silla vera 
upon it; but otherwiſe do indorſe the word ignoramus thereupon. 

An inditlment is always at the ſuit of the King, ſo that he who 
prefers it, is no way tied to the 5 of it upon any penalty, ex- 
cept there appear conſpiracy, It ought to be drawn with the 
greatelt exactneſs, curiofity and certainty ; and the day, year and 
place muit be ſure not to be omitted. 

Indictments are called Pleas of the Crown, and are exhibited for 
treaſon, felony, miſpriſions of treaſon, bigh miſdemeanors againſt. 
the common-weal, and all other crimes which touch the lite, or 


(a) Stet. of Gl-wcefler, 6 Ed. I. cap. 9. Enacts, that if the appelÞr declared the died. 
the year, the day, the h ur, the time of de King, and the town where the deed was done 
and with what weapon, the appeal hail fland in effeR, &c. 

By this a i the count of the appeilant muſt comprehend t+.cſe ſeven things, iſt, 
The fat. adly, The year. 3dly, Ihe day. g4tbly, The hour $'bly, The time 
of the King. 6thly, The town were the fact was done. And laſtly, With what 
weapon. 2 Inft. 318 2 Hawk. PI. C. 179. cap. 23. S. 86. ſays, that no 
omiſſion. of any of theſe circumſtances. where the law requires them to be expreſſy 
ſet forth, can be aided by the conviction of the defendant. 

By the word (deed) muſt be ſet forth, firit, II hetber it was by wound, or without 
wound; :f by wound, four things are neceſſary to be rehearſed in the ſetting out of 
the fac, beſides the circumſtances mentioned in the act, viz. 1ſt, In what part of the 
body the wound was. 2dly, Of what length and aepth the wound was, where the 
wound is of ſuch a quality, ſo as it may appear to the court that the wound was mor- 
tal ; but if his arm were cut off, ar the lice, there the length or depth cannot be 
ſhewed. * 3dly, That the par'y died of that wound And laitly, that it may appear that 
he died of thatwround within the year and day after giving the e ; if uitheut 
wound, either by weapon or without; if by weapon, as by @ »l»w or bruiſing, or putting 
up a ht iron in the fundament, or the like, then as many of the crcumflances vetore- 
mentioned in the declaration of the fact as do agree therewith ; and the reſt of the 
circumſtances required by the act are to be ſet forth, if without « eapon, or by peiſen - 
ing, +-owning, folficaring. flrany ling, or the like, the minne» of the fact muſt be ſet 
forth, and ſo many of the circumſtances required by the act as agree therewith, 
namely, all the circumſtances, ſaving witn what weapon the felony was done, be- 
cauſe no weapon was uſed in committiny of this felony ; but notwithſtanding this 
act 3 to all homicides, though they were not dune with any weapon: 21%. 
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_ -» "Gaps and muleg ut Wiesing. 
Mutilation of a man; and theſe cannot be proſccuted in the name 
of any one but the King, hecauſe he only ean pardon them, a 
offences committed againſt his crown and dignity (a)) 

By Co. 3 Inſt. 106, 10. If any of the Grand Jury diſcover 
what perſons are indicted of felony or treaſon, they are guilty of 
high miſdemeanour, and ſhall be fined and impriſoned, for thereby 
the parties indicted may eſcape e 

Vide Co. 3 Inft. 230. and 4 Rep. Srer's caſe, where ſaid, That 
it is not neceſſary for the Coroner to ſet down the day preciſely 
in his inquiſition of felony or murder ; for if it be alledged to be 
a day Wee, or after the fact done, the jury ought to find the 
party guilty, and alſo find the day when it was done, and the 
attainder ſhall relate to the day found in the verdict: and if he 
be found guilty thereupon, he may plead auterfoits acguitte. 

But if they find him guilty generally, his feoffee or leſſee, may 
falſify the time, if alledged before it was done to their pre- 


4 


judice. 


By Co. 4. Rep. 46, 47. Wrote and Wigg's caſe, a+ inquiſition 
was taken before the Coroners of the Sejeantry and oi the county, 
concerning a death, &c. at D. within the verge, and, by him that 
pleaded a conviction in bar thereupon, averr'd to be indented; but, 
it not appearing to be fo by the inquiſition itſelf, it ſhall be in- 
tended otherwiſe, and fo the inquiſition inſufficient, and the con- 
viction thereupon : oid, and no bar. 1 5 

Vide Dyer 323. 4. 323. 6. where an indictment was brought 
againſt divers for ſaying, and hearing of maſs, and every one was 
fined one hundred marks upon the ſtatute of 1 Eliz. where ſaid, 
That the word Min iſter includes Prieſt, and Clerk is ſufficient to 
prove onea Prieſt. And where one is convicted of three offences 
upon three indictments at one time, he ſhall be fined only for the 
firſt. | 


(a) An indictment is defined an accuſation at the ſuit of the King, by the oaths 
of twelve men, of the ſame county wherein the offence was committed, returned to 
inquire of all offences in general in the county, determinable by the court in which 
they are returned, and finding a bill brought before them to be true, But when 
fuch accuſation is found by a Grand Jury without any bill brought before them, 
and afterwards reduced to a formed indictment, it is called a preſentment : and when 
it was found by Jurors returned to inquire of that particular offence only which is 
indicted, it is properly called an inquiſition. 2 Hawk. P. C. 209, A preſentment is a 
more comprehenſive term than indictment ; for regularly an indictment is an accu- 
ſation given in againſt a perſon by the Grand Inqueſt for ſome miſdemeanor, where- 
unto he is put to anſwer ; but preſentments do not only include ſuch indictments, 
but alſo ſome other informations, whereunto he is put to anſwer, as preſentments of 
feb de fe, of fugam fecit, of deodundi, of deaths per rere &c. 2 Hall. Hit. 
P. C. 152. 3.-—— That regularly all preſentments and indic ments are traverſable, 
and conclude not the patty, or thole claiming under him. 2 Hall. Hift, P. C*15 3-4. 
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Ot Appeals, Andittments, and Anformations. 

And by Popham, in his Rep. fo. 93. In inditments of Feſuit: 
upon the ſtatute of 27 Elz. for coming into England, mention 
muſt be made, that he was born within the kingdom of England, 
and that he is a Fefurt ; but need not ſhew where he was made a 

me... | 

2 Stil“ s Rep. 245, 312, 324, 350. That an indictment or 
information brought againſt two, or more, for ſpeaking words, 
&c. may be good; but in caſes of felony a joint indictment againſt 
them is not good, '' = HT | 
By Cro. 2 part 479- the court is to take notice ex officio, of all 
apparent faults, as inſufficiency in indictments, and to award ſu- 
perſedeas thereupon, if it be found againſt the party indicted, 
without any exception taken by him thereunto. | 
And by Dyer 367. Co. 11. Rep. 6. in caſe of inditments and 
outlawries e the court may amend all imperfections 
therein, as to want of form. | | 

But by Siet Rep. 437. a caption of an inditment of a former 

term, cannot be amended in another term; but the ſame term 


it may. 
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hen, What ſball be fuſficient couſes to quaſh indiffments, and win tun 


what ſhall not (a). 


(a) By the common law, the Judges may, in diſcretion, quaſh any indictment for 
any ſuth inſufficiency in the body or caption of it, as will make a judgment given on 
it againſt the defendant erroneous 3 but they are in no caſe ſo. to do ex debits 
Jefitie, but may oblige the defendant to plead or demur: and this 2 do 
where the offence is of an enormous or public nature, or where the i t has 
been removed by certiorari, and a recognizance for procuring the trial of it has been 
rde . M. cop. e Ae Gon thereof 

y the 7 N. . cap. 3. ** No indi t for high treaſon, or miſpri » 
« (except inditments for counterfeiting the Kings. coin, ſeal, ſign, or ) nor 
„ any proceſs, or return thereupon, ſhall be quaſhed for miſreciting, miſpelling, falſe 
<« or improper Latin, unleſs exception concerning the ſame. be , and made in 
« the reſpective court where the trial ſhall be, by the priſoner, or his counſel 
«c » before any evidence given in open court on ſuch indi&ment ; nor ſhall 
« any ſuch miſreciting, miſpelling, falſe, or improper Latin, after conviction on 
% ſuch indid ment, be any cauſe to ſtay or arreſt judgment ; but nevertheleſs, any 
I Pars Plone HE be IE be reverſed on writ of error, as 
* mer y.” * 0 0 

In the conſtruction hereof it has been ſettled, that no ſuch exception can be taken 
after plea pleaded. 2 Hawt. P. C. 259. | 

An indictment ought to be more certain than common ings in law need to be. 
Hill 23 Car. B. K. becauſe they are more penal, and to be more preciſely an · 
ſwered unto. 2 L. P. R. 42. | 

An inditment muſt be certain, that the party indicted may know how to plead to 
it or traverſe, or elſe it is not good, but may be quaſh d. Fill. 21 Car, B. &. becauſe 
there can be no trial upon it, by * uncertainty. 2 L, P. R. 43. 
47 2 


Ml 


uah an in- 
i ment 3 
what not. 
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natning the'day. 


knowigg\them to: 


. 
Sce, firſt, Dyer 50. b. Co. 4. Rep. 41.8. 44. B., 47, g. g Cro. 
739. Ode ſtrikes a man in Merch, Who died the . and 


rn 
2 ! 


( | ereof $1 * 
the indictment concludes, that he killed him in March : It is not 
good; but that he killed him upon the 15th of 4 pril is. But the 


beſt way is to conclude gene and ſay, he him, without 


And note, That in an indictment of murder, the word mur- 
dravit ſupplies ex malitia precogitara : and ſo doth furatus 
uit, felonice cepit. | N 


But where an indictment was, That A. aſſaulted B. at C. & 

um mururabit, without ſaying adtunc & ibidem, it was holden to 

be ill, for want of naming the place; for the aſſault and murder. 
are ſeveral things, and may be done at ſeveral places. 

Error of a judgment in an indictment was, that the defendant Stienter received and 
harboured r e Jury not Faden, who had. ſtolen divers goods, and 
committed divers burglaries ; exception was taken, iſt, That it was too genefal, 
and amounted only to communis receptor felonum. 2dly, That it ought to be, that he 

be thieves; received em ; ſor he may Khow the perſons, and not 
know them to be thieves. gdly, That it ought to de felonice recepit.; becaule receiy- 
ing and harbouring felons, knowing them to be felons, is ſelony. But ton Allatatur; 
for per Curiam, the felons cannot be particularly. known, any more than the felonies 
and Bürglaries: and an bouſe which harbours felons is a common nuſance: and to 
the Tecond, Jones faid, thut Sclenter had been ruled good in one Tolli“s caſe lately 
and to the third, the King may, if he pleaſe, take no notice of the felony, ' and 
make the indictment in tłeſpaſs. And theteupon the judgment was affirmed. 2 Lev. 
208, Mieb. 29 Car. 2. B. R. The Ming v. Thompſon. = 1 5 N 
An indictment filed Paſcb. 10 . 3. Rot. 42. was, that A. uſing the trade of 
buying and ſelling cattle apud B. in Cen. M. did buy, and expoſe to ſale, bad cattle, 
&c. tha it Was quathed for incertainty.” For if it be underftood chat the uſing of 
buying and ſelling was at B. in Com" M. there is no venue here the expoſing to ſale 
was ; and if (B. in Cm NM.) be applied to the place of fale, there is no — laid 
Where the uſing the trade was; . via, it will be impoſſible to make ĩt 
50d; per Car. 12, Mid. 435. Mith. 12 N. 3. The King u Pury. . 
n indictment againſt two for ſcolding. It was objected, that it could got de 
== jointly, becauſe the ſcblding of the one cannot be the ſcolding of the other; 
but by Holt, Ch. J. they may ſcold jointly, and therefore it is well; but it ought to 
be a common frold, which is a nuſance that muſt: be indicted, and not for once or 
twice only. Powell F. ſaid, The indictment may be taken as a ſeveral indictment. 
However Holt ſaid; they wbuld not quaſh it, but let them'demur'to it. Halt Rep. 
352. Tin. 6. Anne, The oo v. Hoſkins. & al. | | | 
Indictment was, for thut M, being with child de illegitims firtu begotten by him, 
he (the defendant) ſecreted her, fo as ſhe could not de found to give evidence to the 
pariſh againſt him. The defendant demurred, becauſe there cannot be an illegitimus 
Fetus; and ſor that reaſon the deſendant had * nt 3 fetus is legitimate 
till born; for the parents may matt before the child is z and if ſo, the child is 
legitimate. 8 Mod, 336. Mich. 11 Get: The King v. Chandler. 


S9,. 


Of Appeals, Andicmentz, and Anformations, = 
So, an inquiſition taken by a Cotoner in this'form------ Berk ſſ. 
Tnquijitio cap?” primo dig Mali, without ſaying where, was adj udged 
to rn nns Fg 175 9665 8. N by, 
| - , So, by Ce. 3. IH. 135. if one be indicted for poiſoning another 
with SMS 3; = it Pr proved, that he was * iſoned by can- 
thariges, it doth well maintain the indictment, ls poiſon is 
tze ſubſtance of them Both ; but killing'by weapon, or otherwiſe, 
will not maintain ſuch. indictment. . 
But if the indicment be for killing with a ſword, dagger, or 


ther weapon, it will maintain the indictment, becauſe it is kill- 
other Weapon, it W ge muterment, dean un 


ing under the ſame clauſes, by weapons. | | 

See Dyer 99, 4, 285. 4. 370. 4. gory holden, That an in- 
Gwen de 19:4, or for tealing the goods, engl nus i 
good; fot the party lain, or robbed, may not be known. 
S0 Stiles Rep. 124. an indictment or affaulting one Jobn of the 
pariſh of 4. omitting his ſurname, holden to be 
as of killing quendary ignotum and if he — be indicted again, 
under the whole name, he may help himfelf by averment te. 


But by. Cra. 2 part 606. an indictment for firiking in the -* 


good, as well 
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church-yard, wel gpalhed, becauſę it was- ud generalem onen 


facts tent apud B. not mentioning the county ; for though the 
county were in the margin, and ſo may be intended 
yet inditments (hall not be taken by inte ndment. 
Vet by Cre. 3 part 108. an indictment was of a riot. that he 
coram A. & B, 55 tic Domini Regis, Go. and exception was taken 
to it, that it ſhould have been, coram A. & B. duobus juſlic, Ge. 
But reſolved by the court, That falſe Latin ſhall not guaſb an in- 
diftment where the intendment is evident — ' © 
But ſee Stile Rep. 155. and Cre. 3 part 35 contra. 
And ſee Oro. 3 part 1 37. an indictment of murder----quod in 
brachia ſug dextra percuſſit----held to be ſenſleſs and uncertain. 
And ſo, to ſay----inflanti die obiit, without the word ibidem, 
or naming the place where, is as i/f (1974, 
So, by. Co. 3. 194- an indictment for murder, on the Coroner's 
inqueſt, being guod perculſit eam gladio, not ſaying felonice, 
was quaſhed for that reaſon. 4 
80 idem ibid. 583. an inditment----quod fe 


that county; 


lonice & burglariter 
egit domum, was held to be no goo ment for burglary, 
ſe it wanted the word nofanter. | . 
But by Cay Juſtice, it is good for the felony ; yet becauſe 
the addition was in the alias dicbus, and not in prume nomine, it 
was quaſhed as to both. _ | 5 pri 
| i 2 
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. forth to ſhew the 9 


- ©... Parims and Rules of Pleading. : 
And id. ibid. 920, an indictment of burglary was----quod bus- 
glarit fregit, and exception taken to it, becauſe not ſaid burgla- 
riter ; but reſolved to be good. C 
judge * Rep. 4. 39. 5. burglarit for burglariter, was ad- 
judged ill. 1 | 
So, in Ryley's caſe, murderaverunt for murdraverunt, held not 


by 


ty: $0, idem, ibid. and Dyer 261. a, 304, b. felonice & ex malicia 


ſua praecogitata fregit, will not ſerve inſtead of the word murdra- 
vit; for vocabula artis are not to be ſupplied by words that fan- 
tamount. VVV 

And by Stiles Rep. 12. the like law is in caſes of rape. 

So, by Cro. 2 part fo. 20. an indictment ſhall be taken ſtrictly, 
not by Intendment ; and therefore to ſay, guqd rapuit fæminam, 
without ſaying felonice, was held ill. 1 

See a notable caſe in Co. 5. Rep. fo. 120, 121, 122. where an 
indictment was upon the Coroner's inqueſt for murder, and ex- 


ceptions taken to it: ö 


Firfl, Becauſe tis ſuper mamillam in anterior 7 corporis z 
and mamilla is ſpelt with a double m, and ſo falſe Latin: but re- 

ſolved, falſe Latin ſhall not quaſh an indictment, though it will 
an original; but an inſenſible word, in a material place, may. 
Alſo ſuper mammillam is but a redundancy, for ſuper anteriori 
parte corporis, intending the trunk, was certain 7 But 


ſuper caput, ſuper faciem, in dextra parte corporir, in finiſtra parte 


corporis, ſuper finiſiram or dextram manum, brachium, latus, &c.. 
without addition is not. _ by e 8 

| Secondly, It is dans unum vulnus, for unam plagam; but that 
was ruled, well enough. _ 1 

Thirdly, The length, breadth and depth of the wound was nat 
ſhewed, but . it was ſhewed, that he was ſhot through 
with a piſtol, that was certain enough; for they are but ſet 

Four thy, Twas ſaid, Dans unum vulnus totaliter penetrans,, 
&c. and thereto objected, That it was not the wound, but the 
total did penetrate ; but that was ruled to be well enough, for 
the wound went through. | | | 

Fifthly, There wanted the word perciſſit, for it was dans unum 


| wulnus without the word percuffir ; and for that, though it 


was ſhooting with a piſtol, the :ndifment was quaſhed as in- 
ſufficient. | | 


Firfti, 
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And ſee Cro. 1 part 334. an ry ing aids pore two, for ſtriking ps © 
in a church, where the Grand Jury found a vera as to one, 
and jgnoramus for the other; and exceptions taken to it. 

Firſt, Becauſe the bill is laid jointly---guod fecerunt, ſed non 
allocatur; for that is but falſe Latin, which. of itfelf ſhall not 
quaſh an mditiment.. IA ; | 
Secondly, The bill is---contra ſormam flatutr, and yet it doth 
not appear by the indictment, that the ſtriking was with a wea- 

n. and that lies not within the firſt clauſe of the ſtatute and 
the ſecond clauſe gives only excommunication to the offender 7/6 
fafo; and contre formam flatut', cannot ſtand in an inditment 
of battery at common lar | | 

So Leon. wh 2 part 183, 184. an indictment. was upon the 
ſtatute of 5 Ed. 6. 4. for drawing in the church upon A. B. with- 
out ſaying, that he did it with an intent to ſtab him, and for that 
cauſe bake to be ill; and moreover, for that it concluded------ 
contra formam flatut', it did not appear to be like to an indict- 
ment at common law. | | | 

See Cro. . ace. ma | o N 

And ſee Ney's Rep. 171, 172, 173. an indictment for ſtriking 
one in the church-yard, quaſhed upon two exceptions : 

Firft, Becauſe it is laid- * pre or & Sau. 
in of extraxit gladium ad percut iend, according to the words 
of the ſtatute, which are - any perſon maliciouſly itrike in the 
church-yard, or draw any weapon there with an intent to ftrike, &c.. 

Secondly, Becauſe the word maltoſe was omitted in the indict- 
ment, which is a material error, beeauſe expreſly named in the 
ſatute. | gun, | 


Then, For indiftments nuſancet, take theſe rules: 
See Cro. 3 part 63. where an indictment againſt one, for mak--Noſazcez. 
ing a nuſance in the Barſe- uay, was quaſhed, becauſe it was not 
faid the Ning - way, or the bigh-way, © | 


And note, by 22 Af. an indictment doth not lye for a nuſance 
done to a particular place; for it muſt be laid, to be done 


* 


to all the King's liege people (a). _ 


A common nuſance is an offence a inſt the — doing 5 thing 
* tends to the annoyance of all the King's ſu 3 b needing 1 do a 
thing which the common good requires, 2 Rel. Abr. 83. 2 Hawk. : ts 

al common nuſances to the public wage pu Peony by fine and impri- 
ſonment, at the diſcretion of the Judges; but in for ** 


2 
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So. idem, ibid. 149, an indiatment for ſtopping an high-way, 


was ſaid *to'be<-Lad" nołumentum diverſorum ligeorum Domini Re- 


gis, Sc. and quaſhed, becauſe too particular, for that thereby 


only is intended a nuſance to ſome, not all the King's ſubjects. 


o Leon. 2 part 183, 184. an indictment was for not repairing; 
a bridge; where ſaid- Ita quod ligei Domini. Regis ibidem trans 
ire non paſſunt, ad nocumentum eorum; and for that exception was 
taken to it, becauſe not faid- Lad commune nacument um; for 
when the King's ſubjects are named in an indictment, it ought to 


be expreſſed to be a common nuſance. + 


80, Mich. 16. Car. 2. in B. R. Rex verfirr Morris, an indict- 
ment for keeping a glaſs-houfe----ad magnum nacument um ſuldi- 


rorum Domini Regis was quaſhed, becauſe not ſaid ad comm::- 

ne nocumentum; and” Serjeant Maynard doubted, if this offence 

„/ NIH RE OI "14 040.571 20! 

And ſee Cre. 3 part 90. Leon. 1 part 117. and 27 Af. 6. one 

was indicted at the aſſizes - quare vi & armis, he incloſed land 
„nl 41 1 x 


may. he ipflited ; as in the caſe of a common ſcold, who. ig ſaid to be properly 
pyniſhable, by being put inta the dycking Kpol z alſo the offence of ceping a 
bawdy-houſe 1s, 1. h ang and impriſonment, but alſo with lch 
infamo N as to the court in diſeretion ſhall ſeem proper. 2 Roll: Aur. 
84. 1 Hawk. P. C. 200. 6 Mad. 11, 178, 213. Call. 34... ö 
Alſo a perſon cammitted for a nuſance, done to de King's highway, may. be 
commanded by the judgment to remove the nuſance at his own; coſts ; and per Haw- 
king, it is but reaſonable that theſe, who are convicted of apy other common nu- 
ſance, ſhould alſo have the like judgment. 2 Noll. Ur. 84. 1 Haul. P. C. 200. 
But it is clearly agreed, that common nuſanees againſt the public are only puniſh- 
able by a public proſecutian; and that no action on the caſe will lie at the (uſt of 
the party injured; as this would create a 1 of actions, one man being as 
well intitled to bring an action as another; and therefore, in thoſe caſes, the rem 
muſt be by indictment at. the ſuit of the King. Co. Lit. 56. a. 1 Rol. Abr. 88, 110. 


2 Rel. Abr. 140, 141, Moor 180. 4 Ca. 18:9 Ce. 113% 2 Bren. « Vaughi 341. 
Go Kl 664. 3 Med.294. Garth, 191. 1 . * - Laub. 34 


But if. by ſuck a nuſance, the party ſuffer a particular 2 , as if by ſtoppin 
EN 5 &c. his horſe throws tim, by which wen or bares 
an action lies, Co. Lit. 56. Cro. Fac. 446. 1 Keb. 847. 2 Jen. 772 1 Teſt. 45> But 
if a highway is ſtopped, that a man is delayed in his journey a little while, and 
reaſon thereof, he is damnified, or ſome important affair cel this is not ſuch 
a ſpecial damage, for which an action on the caſe will lie ;/ but a particular da- 
mage, to maintain this action, ought to be direct, and not conſequential 3 as. for in- 
ſtance, the loſs of his horſe, or ſome corporal hurt, in falling into the trench on the 
highway, &c. Cartb. 194. 

Alſo an action lies for continuing a nuſance; as where, for erecting a nuſance 
2 dis För, the n a prior action, brought for ereQing a nuſance 
20 die Mariii, and a recovery thereupon, and ayerred theſe to be the fame nuſance 
and erection z and on demurrex the plajntiff had judgment; for though he cannot have 
6 now afting foe tha za green, YFE, e continuing the ſame nuſunce. 
1 10. | ö * 8 1 4 


- 


wherein 


* 
« 
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wherein others Hud common; and ruled, That an indictment lies 
not in this &afe; beeauſe it is no pn, but ä and 
8 b & rm ill, for one cannot forceably i his own 
and. „ ein © dune 6 

Laſtly, it was objected, That the indictment did not lie here, 
becanſe Juſtices of gael- delivery have no power to take an indict- 
ment e „„ TS e 9 | 458 

And ſee Bendl. Rep. 152. an indictment was exhibited againſt 


nocumentum oninnim mbabitantium in comtatu'H. and reſolved by 
the whole court, tho' not ſaid to be---ad commune 


or --- nocumentum omnium ligeorum, or fubditorum ; yet general 


enough, becauſe « nuſance to the whole county of H. | 


And fee Cro. Car. 274, 275, an indictment againſt one—Yware. Fi & ara 


vi & armis, he burnt his own houſe ; Jones and Beriiy were of 
opinion, That it did not lie vi & armis, becauſe the houſe was 
in the party's own poſſeſſion: but Croke 'was of the contrary 
opinion, and ſaid, That if a ſervant runs away with his maſter's 
goods, committed to his charge, the inditment againſt him ſhall 
be i d 


e) At common law the words ei & erte were nectillity in ipdiätmente for 


offences which amount to an actual diſturbance of the peace, as reſcues and aſſaults, 
&c;- hut it ſeems that they were never neceſſary where it would be abfurd to uſe 


them z as in indictments for conſpiracies, anders, cheats, eſcapes, amd ſuch Hike, 


or ſor nuſanges in the defendant's own ground, &c. CY. Fac. 47 3. 2 L, 221. 
Skins 426. 2 Hawk." P. C. 241. As an indictment for cheating l er per 
luſum, Ang! vocat, trick at cards; * held that it need not be laid vi arm, 
becauſe cheating is clandeſtine, 1 Keb. 652. | 
But however material theſe words might have been by the common law, yet now 
it is enacted, by, 37 H. 8. cap. 8. „ Tha 

« cultellis, arcubus, & 75 ittis, ſnall not of neceſũty be put in yp indictment or 
% inquiſition, nor ſhall the parties indicted have aby advantage by writ of error, br 
e plea, or otherwiſe, to avoid op och indictment or inquifitiot, for the want of 
«« theſe, or the like words; but the ſaid indiftments, &. taking the ſaid words, 
or any of them, ſhall be adjudged as effeAual to all intents, conſtructions, and 
«« purpoſes, as the ſame indictments, &c. having the ſame words in them.“ 

et ſince this ſtatute, exceptions to indictments of treſpaſs, and ſuch Ike, for 


want of the words vi & armis, where they have not been implied by other words, 


as recyfſu mann forti, &c, have ſometimes prevailed ; and the of them is 
faid. to be owing to this, that without them there can be no capiatur entered, nor 
fine to the King. 2 Hawk. P. C. 242. 2 Lev. 221. © | 


Yet, ſays Hawkins, they have been often over-ruled, and it is not eaſy to ſhew how 


z however, it is certainly ſafe and adviſable to make uſe of them where they 


and pertinent, if it be to no other ſe than to aggravate the offente. 
2. F. C, 242. and herewith -2 Hal, Hjf, F. C. 187, ſeems to agree, 


* could prevail, ſince the ſaĩd ſtatute, conſiſtently with the manifeſt purport 
of 
are 


And: 


t the words vi & armir, viz, cum baculis, . 
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. And note, That an indictment upon the ſtatute of Hen. 6. of 
forcible entry. uod paciſice intravit & ipſum expulit 4 
extratenuit, was adjudged to be ill, for want of the wo 
vi & armis, & manu forti. | 


So, Cro. Jacobi 20. an indictment upon the ſtatute of H. 6. 
not ſhewing how the entry was pacyfice, or falſo, was holden ill 
by ewoijudges, een, te £5 1.0 ee 
And Aich. 13 Car. 2. in B. R. an indictment upon the fame 
ſtatute, ſaying, pacrfice ingreſſus, for pacifice, and having no manu 
forti in the whole indictment, was for that reaſon quaſhed, and 
the Clerk of the Peace fined for it. ; | 
Contra pam. 80 Cro. Caroli 422. an indictment for erecting an houſe upon 
the highway, and ſtreightening it, , for want of the words 
contra pacem (a). | 4 


(a) Inaſmuch as all offences, which are puniſhable by a 22 proſecution, tend 
to the diſturbance of the quiet and peaceable government of the King over his peo- 
ple, it ſeems a good general rule, that all ind iétments and criainal informations 

' ought to conclude contra pacem of the King, or Kings, in whoſe reign, or reigns, 
the offence was committed. 2 Hawk. P C. 242 That every indictment ought 
regularly to conclude contra pacem Domini Regis. 2 Hal. Hi. P. C. 188.— And cho 
it conclude contra pacem, yet, if it be without Domini Regis, it is inſufficient. 
2 Hal. Hift. P. C. 188.— That tho' the offence be for uſing a trade, not having ſerved 
an apprenticeſhip, yet it ought to conclude contra pacem; for every offence againſt a 
ſtatute is contra pacem, and ought to be ſaid. 2 Hal. Hi. P. C. 88.— Vet per 
Hawkins there are ſome precedents without this concluſion, but not warranted b 
any reſolution, 2 Hawk, F. C. 242, 243.— Except only where the indictment is 
for a bare non-feaſance, as the not performing the order of Juſtices of Peace ; which 
hath been reſolved to be good, without this concluſion, in 1 Vent. 108, 111. 

Therefore if A. be indicted for an offence ſuppoſed to be committed in the time of 
a former King, and concludes contra pacem Domini Regis nunc, it is inſufficient z for 
it muſt be ſuppoſed to be done contra pacem of that King in whoſe time it was 
committed. 2 Hal. Hift. P. C. 188—9. 

If an offence be ſuppoſed to be begun in the time of one King, and continued in 
the time of his ſucceflor, (as a nuſance) it muſt conclude contra pacem of both Kings, 
or elſe it is inſufficient, 2 Hal. Hl. P. C. 189. | | 

As if one be indicted for having erected a wear in the reign of Queen Elizabeth, 
and continuing it in the reign of King James, and the indictment conclude, that 
ſo it was erected and continued contra pacem Regis, &c. without adding contra pacem 
nuper Regine, it is inſufficient, becauſe the commencement of the wrong, which is 

as much indicted as the continuance, was in the reign of the Queen; but it is ſaid, 
that if the erection had been laid only by way of inducement, and the jet of the 
indictment had only been the continuance of it, ſuch concluſion, contra pacem of 
the King only, might be good. Yelv. 66. 1 hoy Winter's caſe. 2 Hawk P. C. 243. 

If an offence be alledged in the time of Queen Elizabeth, and the indiament 
taken in the time of King James, and concludes contra pacem nuper Regina & Domini 
Regis nunc, it ſeems good; and Dymini Regis nunc but ſurpluſage, as well as in a 
court in treipaſs. Cro, Fac. 377. 2 Hal. Hy. P. C. 189. 9. T 


It 
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Mich. 16 Car. 2. in B. R an indictment was againſt one, for 


' « ſeducing a man into an ill houſe, and cheating him of bis 


money. 


| By 29 AF. 45. an inditment againſt one as communis /atro, ot lacertainty, 


common foreſtaller, champertor, conſpirator, &c. without charging 
the party with ſome particular fa&, is not good. 

2 30 -Aſ}. 37. an indictment of common confederacy is. 

And by : 
land quaſhed, for not ſetting forth what the charters were. 

But Paſch. 18 Car. 2. in B. R. and Roll's Abridg. 2 Part 79, 
an indictment againſt one for being communis ap 4 0 was ruled 
good upon exception; but the court was of opinion, that 
communis forſtallator is not good (a). 

See Mo. caſe 302. touching the words communis fur, lat ro, &c. 


It ſeems clear, that neither informations gu tam, nor informations for an intruſion, 
or other wrong of a civil nature, done to the King's lands, goods, or revenues, 
need this conciuhon. 2 Flatvt. P. C. 243. 

(a) The defendant was indicted for not attending at the wardmote - inqueſt, 
being choſen of the jury ior ſuch a year. Exception was taken to the indictment ; 
1. Becauſe it is a thing not known at the common law, that a man ſhould be of 
a jury for a Whole year. 2. The indictment was, That the defendant was an 
inhabitant-of ſuch a place, and elected a jury-man, but doth not ſay, that he ought 
to hold the office to which he was elected. it was quaſhed. 3 Md. 167, 168. 
Hill. 3 Fac. 2. B. B. The King v. Sellars. 

The defendant was convicted of manflaughter at the Old Bailey, and the record 
being removed into this court by certiorari, he pleaded his pardon, and had judgment, 
quod cat inde ſine die; but the Dean and Chapter of Weſtminſter having ſeiſed his 
goods, as forfeited by that conviction, (tho' he was out of the court by that judg- 
ment) he moved to quaſh the indictment, becauſe it was per ſacramentum «tadec:m 
proborum & | galium hominum jurat” & onerat' preſentat' exiſlit mean & forma ſequent 
Alitd.,ſſ. juratores pro Domino Rege præſemtant, &c. That there was tio precedent to 
warrant ſuch an indictment ; for this may be the preſentment of another jury, it 
being very incoherent to ſay, that it was preſented by the oaths of twel.e men 
that the jury do preſent. It ought to be præſentat, exiſſit quad, &e. and ſo is the form 
of this court, as the Clerk of the Crown informed them ; wherefore the indictment 
was quaſhed, 3 Med. 201, 202. _ 4 Fac. 2. B. R. The King v. Griffith, 

It was moved to quaſh two indictments, which were quod cum, an order was 
made, that the pariſhioners ſhould receive a baſtard child; they in contempt did 


refuſe to receive it; and becauſe it was not poſitively ſaid, that it was ordered that 


they ſhould receive it, but only by recital with a quod cum, they were quaſhed, 
1 Salt. 371. Trin. 5 W.& M. B. R. The King v. Whitebead. 

It was moved to quaſh an indictment for ſelling low wines in a cellar, without 
giving notice to the exciſeman, againſt the Stat. 3 & 4 H. & M. becauſe it is re- 
turned in Engliſh, and ought to be in Latin. Per the Ch, J. I cannot tell that 
no writ of error lies on it; the remedy is by Foray 5 Med. 12. Mich. 6 . & AA. 
The King v. Lamnias. Comb. 326. Paſth 7 N. z. S. C. the exception not allowed. 
For tis a ſpecial authority. 


K k | A miller 


38 A. 11, 12. an indictment for taking charters of 
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A rule to diſ- * Paſch. 16 Car. 2. in B. R. reſolved, That an indictment fies 
t R . * . 0 
Ubere af in- for the breach of a private ſtatute, where no particular penalty is 
didment, and provided; if the ſtatute concern a multitude of perſons, ſo as an 
where an action of the caſe will not lie: but if it concerns a particular 
action of the . ; by $74 q a SA 
caſe, doth lie. Perſon or intereſt, an action of the caſe lies, and. not an indict- 
+ ment. | „ ; 


- 


2 An information is a kind of declaration, as well at the ſuit of 

e the King, as the informer, (therefore called a gui tam, from the 

| words in the information, A. B. qui tam pro Domino Rege, quam 
pro ſeipſo ſequitur) for the breach of ſome ſtatute, or penal law, 
wherein ſome part of the penalty, as a moiety or third part, is 
5 to him; and may be either by action of debt, or in- 
ormation. | ue 

Informations are alſo brought by the Attorney-General only, in 
caſes where the whole penalty or forfeiture is given, by ſome 
penal law, to the King. 

Vide Co. 6 Part, Gregory's caſe, 3 Int. 43, 194, 223, 340. 
356. 15 Els. ca. 5. 29 Eliz. ca. 5. 21 Fac. 1. ca. 4. Cro.. 3 Part 
375. touching the duty of an imformer. 

By 18 Elis. ca. 5. Every informer upon penal ſtatutes muſt 
exhibit his information in perſon, not by. attorney ; and purſue it 
by himſelf, or attorney; a note of the day of the month of the 
entry of it muſt be made; no jury muſt be compelled toWeſtminfter, _ 
to try any offence done forty miles off, unleſs the Attorney- 
General, for ſpecial reaſons, requires it ; and. the informer not to 
make compoſition, without licence of the- court, on pain of 

illory. We | 

q dc Eliz. ca. 5. Defendants in informations upon penal 
ſtatutes, may appear by their attorneys, where they are bailable 
by law; or by the leave and favour of the court. 


A miller was indiQed for taking of exceſſive toll; it was moved to quaſh it, be- 
cauſe it was not ſaid jurat nor onerat', nor the jurors named; per Cur. It is againſt 
the courſe of the court to quaſh an indictment for extortion or oppreſſion; we can- 
not do it; demur to it. 5 Med. 13 Mich. 6W.& M. B. R. The King v. Wadſworth. 

A motion was made to quaſh an indictment, which ſet forth, that the defendant, 
being qualified to be a conſtable, was debito mods electus to ſerve that office at J. and 
that he had notice of it, but did not take the oath to execute that office» The 
objection was, that the indictment ſhould- ſet forth, that he was choſe by one wha . 
had ſufficient authority, and that he was ſummoned before a Juſtice of Peace to take 
the oath, and therefore, it not appearing how he was choſen, an] that he had notice, 
i indictment ought to be quaſhed. 5 Mod. 96. Trin. 7. V. 3. The King v. 

a pur. + 


But 
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But by 31 Ekz. ca. 10. This laſt act ſhall only extend to 
natural ſubjects, and denizens. r 5 

By the ſtatute of 21 Jacobi, ca. 4. for all offences againſt penal 
laws, the information muſt be laid in the proper county where the. 
fact was done, and not to be received till the informer hath made 
oath, That it was done in that very county, and that within a 
yur before; and the defendant may plead thereto the general 
iſſue. / | 
But this ſtatute ſhall not extend to informations touching 
recuſants, tonnage and poundage, tranſportation of gold, ſilver, 
powder, ſhot, wool, wool-fells, or * nat bona 

And by Cro. 3 Part, 138. Co. 3 Part, 138. 5 Part, 48. 583, 
T1 Part, 65, 5. 3 Infl. 141, 238. Mo. caſe 715. Leon. 1 Part 
292. 'If the informer dies, the Attorney-General may proceed 
for the King's moiety after his death. | 

And ſo tis, if the informer will not proſecute any further. 

And ſo, if the Attorney-General will not proſecute any further, 
or will not reply, as the courſe is for him to reply alone, in theſe | 
caſes the informer may proſecute for his part; for after the ſuit 
begins the informer hath an intereſt, which the King cannot 
-releaſe, or pardon. 5 

And it appears by Stile's Rep. 329, 330, where an action or 
information is — fam pro Domino — quam pro parte; there, if 
the judgment be entered only for the party, tis erroneous. 

And idem 318, 319. upon an information, where part of the 

money did belong to the King, the party ſued execution of all to 
himſelf ; the execution was ordered to be ſtayed, and a new one 
awarded, and in the mean time the money to be brought into 
court. 
And idem 387. an information was exhibited for ſeveral things; 
whereof ſome of them appeared to be done before the date of the 
information, and other part of them afterwards ; yet all well, if 
done before the filing of the information, and. bail upon it, for 
then the action begins. 

See Mo. caſes 165. Cro. 1 Part 24. 2 Part 366, & 666. by 
Dyer, where a ſtatute appoints the information to be brought 
within a year; yet if it be brought within fix years after, tis 
ſufficient for the party. | 
And fo Cre. 1 Part 341+ in demands leſs than due, good for 
the King, tho' ill for the informer. | 

And ſee 35 H. 6. 27. 6. in an information for detaining the 
King's goods, tis fufficient to ſay, That they were in his poſ- 

| K k 2 alboa, 
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ſeſſion, without ſhewing how they came, as it maſt be in trover, - 
or detinue, by a common perſon. 


See Noy's _—_ 118. where the defendant pleads to an informa- 


tion upon the ſtatute of 23 H. 8. for ſelling beer without licence; 
that there is another information depending in the Exchequer for 


the ſame offence ; tis a good plea, if there be no covin in the 
caſe; and if there be, the informer may ſet it forth in his 
replication. | | Wy | 
Mich. 22 Car. 2. an information was brought in the King's- 
Bench againſt one, for being perturbator pacis & communis oppreſſor, 
and for that he took unreaſonable diſtreſs of divers of his tenants; 


after verdict, judgment was ra fa for three reaſons : 


Firſt, Becauſe not ſaid which of his tenants. 

Secandly, For that information lies not for unreaſonable diſtreſs ; 
but action upon the ſtatute of Marlbridge 43. | 

Thirdly, — communis oppreſſor, and perturbator paciss are 
words too general to ground an information upon. . 

So Hill. 15 & 16 Car. 2. an information was brought in the 
King's-Bench againſt one for uſing the trade of a draper ; and 


ruled to be ill for two reaſons + 


Firſt, Becauſe not ſaying, it was a trade at the time that the 


ſtatute of 5 Elix. was made. 


Secondly, Becauſe it wanted the words contre pacem. 
But Mich. 24. Car. 2. in B. R. an information, That diver/i+ 
diebus & vicibus, between ſuch a day and ſuch a day, the defendant 


did fuch offences, held good, tho' in a criminal caſe. 
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Page | 
cM: AF. r. his diſadvantage, or contained in the condition 
2 : of the obligation — . 5 
| Of Counts or Declarations Of declaring upon indentures of covenancs - ib. 


| Of declaring in annuity pre cenie i & 
A Declaration, what ——- ib. * ww. by a — 64 — — or 
Of the formal parts of which a declaration ought ' by a ſpecial officer, as- a keeper, bailiff, 


to confilt — 2: ſteward, &c. and the difference ruled Ro : 
ib. - 


nts ſhall not abate for want of form, ink 
ſo that they have ſubſtance, by the ſtatute of In formedony the plaintiff may deelare of a gift 
without ei; otherwiſe in a bar — f 


36 Ed. 3. cap. ults —. 2 | 
And counts, when deſective, relieved by 18 Elie. Where two. defendants, and the one appears, - 


cap. $4 of jeofails — — ib. and the plaintiff counts againſt him in 170% 7 | 
Contra, by a maxim, for a count in ſubſtance that he ( famulcum the other, ſuch a da * id 

muſt be good to every intent: tho' it ſufficetù, the treſpaſs, and againſt the latter the plaintiff 

that a bar be good to common intent — ib. varied in the day. — — - ths « 


Tho' a declaration muſt: be certain to every Qf ſeveral counts in one declaration — ib, 


intent yet in what caſes it ſhall be holden Where the plaintiff ſhall count de nove, and 


by intendment — — ib. where not 
H cheg. 


6 
8. of intendment, p. 149. Rules to be obſerved in declaring of the days” 
— — Fÿ 


A declaration ſhall not abate for ſurpluſage — 3 year, and place 

But a blank, or ſpace, in the declaration, hall The diſadvantage of miſtaking the time, years, 
abate the fame — _ ib. or number of acres in a leaſe 7 

Either anno Domini, or anne regni only, may be Of ſeveral days of payment, and where execu- 
mentioned in the declaration, according to tion upon the firſt default, where not — ib. 
the * — — id. Reaſons for pleading the common- ber, and giv- 

In debt againſt the ordinary, or againſt a gavler, ing à new aſligament by replication, where 


the plaintiff need not declare how they were the writ and declaration are general, as _ 


made officers, becauſe an action lieth againſt treſpaſs, &c. —— 
officers in poſſeſionnͤ— — ib. That declarations in treſpaſs have ab antique 
Where a condition contained in the obligation been certain, as they are at this day, by rule 


is to-the advantage of the plaintiff, there he of court, in the Common-Pleas — 9 
aud declare thereof: otherwiſe, it i F > 


if it be io Rules for declariog in replevin and treſpaſs 18 


CHAP, 
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"When the defendant ſhall aver his plea — ib. ib. 
ä 30 Of the evidence to be given upon the iſſues 


n 13 


Of Bars, or Pleas to Dedlarations, 


A BAR, or plea — — — ib. 
What pleas ſhall conclude the defendant by his 


appearance, continuance, &c. — ib. 
Of pleas to the juriſdiction of the court — 15 
Of foreign pleas —— — i. 
Of the order of pleading -—— — 16 
Of pleas to the perſon — — ib, 
Of pleas to the count — — ib. 
Of pleas to the writ — db. 
Of pleas to the action of the writ — ib. 


Of the form of the defendant's pleading = 17 
Where the defendant ſhall make defence, and 
where not — ib. 
Of the defendants making but half- defence 18 
Of the ordinary full-defence — — bb. 
Miſnomer, how pleade — 
Oft proteſtations 
Of colours in pleading, what 222 ſigni- 
fied by the ſame, and in what actions they 
| ſhall be given —— 20 
W nat be ſufficient colours, and in what manner 
they are to be pleaded —— — ib. 21 
Colour ought to be by a title, or poſſeſſion, 
doubtful to the lay-people, whether the ſame 


— — 


— id 


be good in law, or not; and muſt be given to 


the plaintiff, and not to another that enfeoffeth 
the plaintiff — 23 
How the defendant ſhall conclude his plea 24 
Of averments in pleading == — 235 
Averment defined — — dd. 


Of pleas in bar 
Of bars to avoid circuit of action — 31 
How to plead the performance of the condition 
of an obligation — 32 
. Of conditions to ſave harmleſs 3; 
Of conditions to perform awards — 35, 7 
Of the difference in pleading an arbitrement, 
and a concord 38 
Of conditions for appearance — d. 


Of conditions, not to diſturb the plaintiff in 


— dd. 


his poſſeſſion 
To account — — — ib. 
Of bars to common intent — 
No ſubſtantial part of a bar to be omitted 39 
Upon what plea the plaintiff ſhall have preſent 
judgment — 41 
Of pleading accord, or arbitrement — 42 
Where warranty is a good bar id. 
Where autrefoits barre ſhall be a good bar, where 
not- — — 4 
Of pleading a recovery of land in queſtion 
againſt the plaintiff; or one whoſe eſtate he 
. hath in the ſame, or higher nature of action 44 


: ny the plea ſhall go to part, or to the 


whale | 
Of certainty in pleading —— 


— ib. 


= 


A former recovery by the-plaintiff-pleaded, no 
bar, without execution — — . 


— 45 
3 


e Replications, Rejoinders, c. 
REPLICATION, rejeinder, ſurrejoinder, 
— db. 


what — 
Where the plaintiff is in a manner bound to 
anſwer the defendant's plea ; yet, if he will, 
2 plead at large, without anſwering the 
ame 


— — ib. 


Plea at large, what — id. 
In what caſes there is no occaſion either for 
replication or tejoinder — — 50 


Where one replication ſhall go to ſeveral 


bars — ib. 
Rebutter, what —— - — — 5 
FG. 9 

V General Iſſue, and Special Evidence. 
ISSUE, what — — — ib, 


® 


Evidence, what 53 
Of the proper evidence upon the plea of non 
culpabilis — — — d. 
Of evidence for abridgment of damages — 
What evidence may be given upon the Que of 
nil debet — — — 
Where the defendant pleads—nu/ eſcape, he can- 
not give in evidence ne arreſt — id 
ne enfeoffa pas, or non feoffavit ; ne leſſa pas, or 
non dimiſit ; or where the parties are at iſſue 
upon a grant or feofſment pleaded by deed, or 
where a demiſe to baron and feme is pleaded.z 
2 alſo upon the iſſue ne dena pas, or non 


1 — 
What evidence ſhall be given upon the pleas 
non / factum, riens paſſa, &c. ib. 


In actions of maintenance, or other actions upon 
the ſtatute, in ſome caſes the general, and in 
others the ſpecial iſſue ſhall be taken — 57 

the plea hors de ſon fee, and what evidence 
ſhall be ſufficient to be given thereupon - ib. 

Of evidence upon the iſſues ne uwnques executo 
or pleinment admin;ſler = — 

Where the iſſue is upon preſcription, if t 
plaintiff give in evidence a deed, within time 
of mind, the defendant may demur upon the 
—_— but otherwiſe, if time out of 
mi — — jb. 


Of giving evidence upon a preſcription for 
common appurtenant — — dd. 


Of 


oi 


„ FT 


8 upon a c — 5 


9 
Where the defendant may traverſe any part of 
the plaintiff's conveyance of his action, and 
not be forced to the general iſſue —— 60 
Where the defendant ſhall be forced to the gene- 
ral iſſue, or-may.traverſe the place laid by the 
plaintift inthe declaration 65 
In. what caſes the defendant wy ſheciall, 
and not be forced to the general iſſue — 62 
Where the evidence doth ſtand or agree with the 
iſſue, and where not —— — 63 
What is ſufficient evidence, that the jury ſhal 
be obliged to take cognizance of — 64 
What deeds and writings are ſufficient evidence 
ſuch as the jury are to take notice of, or ſhall 
be delivered unto them — — 65 


n. 68 
Of Special Iſſues, and the manner of joining them. 
WHICH of the parties in their pleas ſhall 


firſt offer the iſſue — ib. 


That he who pleadeth the firſt negative ſhall 
conclude the iſſue — — bb. 


That iſſue ſhall be always joined upon a nega- 
tive, after an affirmative alledged before; or 


—— , — ib. 


contra — 
That, if the defendant do ous in the negative 


ſaying alſo, and net at B. as the plaintiff did 


name him; becauſe the iſue ſhall always be 
upon a negativ — ib. 
So, one of the deſendants in treſpaſs pleaded, 
t one of his companions was dead 47 of” 

i W 


the writ purchaſed ; no plca for the plaintiff to. 
reply, That he was alwe at D. but muſt alſo 
ſay, and not dead, As to ſay, by way of re- 


— in the like caſe, multer, and not 


ard ; or frank, and not villein ; and offer 
the iſſue * — — — ib. 69 
The defendant pleaded, That the place where, &c. 
was the freehold of J. S. Cc. and the plaintiff 

lied, That it was his freehold ; he muſt fa 

o, and not the ſreehold of J. or he mu 
2 abſque hoc, That it 1s the freehold of 

. &c 


. . — 
That he, who taketh the traverſe by ab/que hoc, 
ought not properly to conclude the iſſue ; but 
the other party, beginning his plea with ut 
frius dicit, Ee. may — I 


3 


R N v 81 


That be, who pleads partes ad finem nichil babint, | 
or 400 — the — or pleads 


ne unques ſeiſie que detuer, ne dna pas, nul tort, 
non culpabihs, and the like, becauſe theſe pleas 
be in t 5 he ſhall conclude with the 
iſſue, et de hoc ponit fe ſuper patriam — ib. 
But in the plea of partes ad finem, &c. the party. 
pleading the ſame, may have his election to 
conclude the iflue, or not — — ib. 
So, where the defendant pleads in the negative, 
he may traverſe, and not conclude with the 
iſſue, but with unde judicium fi actio, becauſe 
a perfect iſſue may be joined thereupon + ib. 


Where iſſue ſhall be-taken upon affirmatives only,” 


without negatives —— id. 
Of tender and refuſal in pleading — ib. 
Of the iſſue negative pregnant — 70 


Of the words mode & forma in pleading — 71 
Of traverſe in pleading ——— — | 
Time, where and how traverſable — 75 
Nule, concerning ture in pleading — 74 
Place and county, where traverſable — 75 
Where the plea is good without traverſe, an 
where the traver/: thall make the plea 11 7 
hacer na dying ſeiſed, or diſcent, is trave 
able WEE £ 


When the diſcent, or abatement, ſhall be tra- 


Wbee che er Liked, a de 

ere the dying /eijed, the conveyanee, or t 

ei/in alledged; 2 traverfable * id. 
hat a differ alledged either in bar, or repti- 
cation, is always traverſable 81 


and where onl way of ſuppo d. 
Difſeifin raverale” _ 5 > 
n treſpaſs, the difſeifin, not the „ traverf- 

7 otherwiſe in a — — ib. 
Where /ci/im alledged in fre ſhall be traverſed ib. 
Where a traverſe holden a jeofail — 82 
Of the travetſe, aligus alio modo — 83 
W the conveyances alledged to be tra- 

ver — — — 


ib. 
That the moſt material matter alledged by the 
defendant is always traverſable — ib. 
ut where, by way of replication, many con- 
veyunces are pleaded, the defendant may tra- 
verſe which of them he pleaſeth — ib 
Where the plaintiff againſt a general bar makes 
title by fe-fment aud diſcent, whereby he is 
remitted, there the defendant cannot traverſe 
the froffment, but the diſcent, as the moſt ma- 
terial part of the title — — — 84 
Where the defendant is to traverſe the diſſeifin, 
as moſt material! | 
Tho” the defendant convey by mean degrees 
from the plaintiff himſelf; vet if he plead 
falſe in any point, the plaintiff by like plead- 
ing may traverſe kim — 5 


— ib. 


Where. 


E „ FT 


Where the command:nent. is traverſable, as where 
the defendant picads the frechold is to J. &. 
and thet-he did the treſpaſs by his command- 
ment, and the plaintiff makes title from a 
ſtranger, and traverſes the commandment of 
7.8. and good 
But made a re, if, where the de ſendant . quſ- 
tifies by the commandment of the owner, the 
- commandment is traverſable — 1 
But, in all caſes, where the other conveys from 
the ſame perſon, the. commandment is _—_— 
able — — ib. 
The like of gui e//ate, if both parties claim from 
one perſon — 
bar wks ſeveral traverſes mall be taken in — 
. ea —— COT 10. 
Where there are three traverſes to one repli- 
cation — d. 
Where two traverſes to one plea — -jb. 
Where a traverſe may be upon a traverſe - 86 
Where the defendant may traverſe without 
making title — — 8 
Of the plea tout temps priſt, uncore priſt, or ſemper 
paratus, and tender — — db. 
Where tender ſhall be made in court, where 


—— — ö„ 5 


—ů — 


not — — — 88 
Uncore priſt, in what other caſe to be Pg: 
E — — — — — 18. 
Of eſtoppel, or counter-plea to tout temps 
| wt et; FG IO 


-prift 
of the plea 
prepria; That, upon many juſtifications, the 
plaintiff is to anſwer ſpecially to the matter, 
and riot to traverſe generally, de injuria ſua 
2 has abſque tali cauſa — - — 91 
As where the defendant juſtifies in treſpaſs, by 
the commandment, licenſe, or delivery of the 
plaintiff — ib. 
Or, where the defendant juſtifies in falſe impri- 
ſonment by reaſon of a robbery, and that the 
common fame went upon the plaintiff — ib. 
Or, where the defendant juſtifies by matrer in 
law, and to ſee if waſt were done; and to 
enter a tavern to drink — db. 
'Where the defendant juſtifies in treſpaſs the 
ſeizing of the plaintiff by his maſter's com- 
mandment, for that the plaintiff's anceſtor 
held of his maſter by Knight's ſervice, there 
the commandment is to be traverſed by the 
plaintiff — ib. 
And ſo it is in the caſe of an apprentice -- 92 
And ſo where the plaintiff pleaded a grant ib. 
But where the defendant juſtifies in replevin by 
reaſon of a recovery in a court-baron, or if 
the defendant juſtify by the King's patent, 
there de injuria ſua propria general by the 
plaintiff, to ſuch juſtification, no plea ; be- 
cauſe matter of record ib. 
The like, where the defendant juſtifies in treſ- 
FF Make replevin by a warrant of the 


ib. 


de ſon tort demeſue, or injuria ſua 


ü ˙ 2 © 
Sheriff; or comes in aid of the ſervant; that 
hath + warrant to arteſt the plaintiff ;- os, 
where the defendant in replevin makes cogni- 
ance, as Bailiff to A. or, where the defend- 
ant juſtifies in trefpafs, for taking away of 


- tithes, ſevered from the nine pirts —* ib. 
In treſpaſs, the defendant juſtified by reaſon of 
a way; and the plaintiff replied, de inju ia 
ſua propria, abſque hoc, That the defendant, 
and his anceſtors, had uſed to have ſuch a 
That dhe ive of 4 for os 
That the iſſue of de 1njuria ropria, abſque 
tali cauſa, ſhall be ſufficient, — the * 
fendant makes no title to himſelf, but as ſer- 
-vant ; or comes in aid of the Sheriff, or the 
like; and in all caſes of the aflault of the 
plaintiff; or, where the Sheriff makes a war- 
rant to his ſervant ; or, for ſuſpicion of felony, 
or the like: and, where the defendant juſtifies 
by cu/tom of faldage ; or, in treſpaſs for turec 
and, in many other caſes, where he juftifie; 
by matter in fait, there the general replication 
de injuria ſua propria hath been admitted — ib. 
Of the plea que e/tate, gui eflate, or quel e/tate-; 
that is, which, or the ſame eflate, what — ib. 
That the plaintiff in his declaration, or title, 
ſhall not convey to himſelf by a gue fate — 93 
ut, in a replevin, after avowry, he may; 127 
then the defendant is become (plaintiff, or) 
or — — — db. 
So, where the defendant by his bar doth admit 
the plaintiff tenant to the land, there the 
plaintiff in his replication, conveying to him- 
ſelt title by the ſame, may do it by a que” 
e/tate — — w. 
So, the avowant may in his ,avowry convey to 
the plaintiff an eſtate in the tenancy by a 
e/late, becauſe he is a ſtranger to his title — ib. 


That a term cannot be conveyed in pleading 


(be the party actor, or otherwiſe) by a gue 
late, be the ſame a term, or eſtate for life or 
in tail — — ih. 
Yet the defendant in an affeze did convey from 
one by a ſtatute, by a que ate — ib. 
And ſo of tenant in tail, eſpecially if the party 
de to aver his liſe — — d. 
That the tenant may rebut, by reaſon of a war- 
ranty by a g Hate; but not be vouched — ib. 
That a gue * is not to be alledged in any of 
the mean conveyances, but to the tenant him- 
ſelf, without hewing how; notwithſtanding 
the ſame hath been ſuffered — } 
That, in pleading a gue e/tate, the party by whom 
ſuch eſtate is conveyed, muſt ſhewed in 
pleading to have a good eftate ; as, by reco- 
very, teoffment, releaſe, and the like; and 
not ſufficient to ſay, That A. was ſeiſed, who/e 
e/late the defendant hath ib.—94 
Tenant in dower,-coming in by law, may con- 
vey by a que e/tate — — 94 


That 


e © Wn T 


So, ke that comes to the land by diſeiſin. So, 
he that recovers the ſame 94 
That a thing that lieth in grant cannot be made 


— to by à gue. eflate, although by 8 


r — — — — 

As of an hundred, rent, or common : except 
it be incident to ſomething. that may paſs 
- without deed; unleſs he ſhew a deed to main- 
rain his preſcription — — d. 
Due eſlate not traverſable, but in particular 
caſes — — — ib. 
Of a double plea, and what it is ib. 
Where one anſwer will make an end of all, as 
ne dona pas, or the like, there no doubleneſs 4 

or if the defendant $7000 divers matters, an 
rely upon one of them; or do ſhew in bis 
1 divers matters of inducement, or df 
uſpicion ; or alledges two preſentmeats in a 
guare impedit, the one in the guardian or par- 
ticular tenant, and the other in the party 
himſelf, there no duplicity ib. 
But divers matters may be alledged to ouſt the 
conuſance, or prove a maintenance 95 
But appendancy and preſcription, and a leaſe and 
releaſe, will make a plea double 
Where one binds himſelf in 101. in the inden- 
ture to perform divers covenants, the plaintiff 
can declare but upon the breach of one of them, 
if he demand the 10/, but otherwiſe, if he 
brings an action upon the covenants — ib. 
Where one ons hat he was ſeiſed, until by 
the other diſſeiſed, againſt whom he did rece- 
ver, not double ; becauſe the one part of the 
plea is a conveyance to the other 
.So, where one cannot come to the ane plea, 
without the other, there no doubleneſs.; as 


ſeiſin coffment, Cc. — — id. 
Non rs arbitrium in ſcriptts, held by ſome 

to be double ib. 
So, à collateral waranty and aſſets, double — ib. 
But, / barganizaſſet and conceſſit, not double, but 


words of one ·ſignification ib. 
How one ſhall have divers pleas, when one of 


them ſhall go to the whole — — 1 
As, where an affize of the office of Clerk of the 
| (Grown was brought by two perfons, and the 


defendant pleaded to one of the plaintiffs, 

« That be was an alien, and to the other, nul 
tiel z here, becauſe the Jaſt part weot 
to the whole, the plea was holden to be 
double — — — w. 
Yet the defendant pleaded a fine to the whole, 
and did conclude to the moiety, and ſo for the 
other moiety, and * ib. 
* defendant did juſtiſy to the third part 
r one cauſe, and to the other two parts by 
another cauſe — jb. 
So, the defendant in treſpaſs of trees may plead, 
as to the cutting, won cup, and as to — 
— ib. 


taking, he may giſi of them 


322 


e 


So, in debt againſt an executor, the defendant 


* 


pleaded an acquittance to part, and plene admini- 
12 to the re — U — d. 
a perſon pleads divers pleas, and one of them 

$ to the whole writ or action, that only 

all be received — — 97 
Which of the pleas ſhall be firſt tried — ib. 
Where the plea is ill. without ſhewing the deed 
or record — — — ib. 
Where the eſtate is executed, there needs not 
| the deed, for the molt part to be ſhewed + gg 
* vouchee ſhall be forced to ſhew a 


| — — 100 
How an action may be upon record, without 
ſhewing — — ; 


— 15. 
Tho! one have not the deed, yet if it appear of 


record in the ſame court, pleaded by another 


at that time, he ſhall have advantage of it - 101 
CHAP, VI. 


Of Pleading in general. 


WHERE one in pleading ſhall ſhew, how he 

was ſeiſed ib. 
Where one may convey to himſelf an eſtate, 
without ſhewing, how he that gave it was 


| — — 
, © be ſaid, 
J S. dimiſit, without thewin 
_ z but otherwiſe 
title —— 
Where LY ſhall ſay, He was ſeiſed in 
Co —— — 
in pleading ſhall be ſaid, 


— id. 
gun quidam 
ow he was 
y of bar, or 
2 : ib. 
domi nici 
2 ib, 
| my Jy 

* Kort, — 10. 
Where lands are given to two, and the heirs of 

one of them, the pleading ſhall be, quod fuer 

ſeiftt ; viz. the one in dominico fuo ut de feods x 
and the other, in dominico ſuo ut de libero tene- 

mento — 103 
Of the plea, in jure corona — ib. 
Of the plea, in jure domus 


: 


In a writ, or count, may 


bd. Whether it be ſufficient to alledge a ſeiſin in 


any, without ſhewing of what eftate — ib. 
How he-that hath but an eftate for life, or an 
te tail, or an uſe, ſhall plead the fame 
without ſhewing the beginning thereof 104 
Where, in prenchngy for certainty to every in- 
tent, it muſt be ſhewed, that the eſtate did 
continue at the tine —᷑ʒ⁊w— 105 
Which of the parties ſhall fet forth, the place 
where, &c. in pleading —— — ib. 
_ ho woe in divers dioceſes, how to be 
Ee — — 


ment — 
Where the day, or years, ſhall be 

alledged in pleading — = 
Acts ſprtritual, how to be pleaced 


certainly 


ib. 
— 8 


— — 107 
here the county ſhall be taken by intend: 


CO · 
Of pleading matters of record, as utlary, re- 
- covery in debt, recognizance, retorn of a 
writ, &c. w— 
ow the words [:nter alia] are to be uſed in 
x — — — 11 
Acts of parliament, how to be pleaded — ib. 
Per nomen, how pleaded 113 


Of the word continetur in pleading — 115 
or pleading by or without the word joe 
e — — — — 11 


Of the word, ut, in pleading ib, 
Where a general plea ſhall be pleaded for.avoiding 

miſchief — — — ib. 
Of pleading an entry, &c. — — 4 


Of the plea —_— pregnant | 

That the word /icet is an expreſs affirmative - ib. 

Ws TT 
a — — £ 


Of the words virtute cujus, per quod, quorum | 


pretextu, &c. — 
A deed, how to be pleaded — ib, 
Of the pleas nor g/ factum, or ries paſſa — ib. 
Where an ill plea is made good by reference to 

another 119 
Of pleading prout per indenturam, or ſeriptum 
. plenius liguet & apparet iÞ. 
Of the words, que ſunt omnia & ſingula, Cc. 

in pleadin ib. 
Of the words, gue oft eadem dimiſſio, in plea 


ing — ——— — 108. 
Oft the words, quod ęſt idem vaſtum, in plead- 
ing + 
Of the 


ib. 
words, et non: alia neque diver/a, in 

pleadin 120 
Of pleading out of time, or —— — ib. 
Where an i plea may be made good by ad- 
mittance ib. 
Where the defendant may wave his pleading, 
and betake himſelf to the general iſſue — 121 


# CHAP. VII. 
Of Repleaders, or Feefailli. 


CAUSE of Repleaders | 
Feofail, what — — ib. 
At what plea the parties ſhall begin to re- 


123 


plead — — a 
In what place — ib. 
At what time 2 dd. 
Statutes aiding jeofails, or miſpleadings, viz. 

3 H.8. = 9 30. 18 Eliz. cap. 14. 21 Jac. 1. 

cap. 13. and 16 & 17 Car. 2. cap. 2, — 12 
Obſervations upon the two firſt ſtatutes - 128 
Caſes upon the ſaid two ſtatutes 129 
Of ow remediable by the ſtatutes of jeo- 

I 1 — — 
off matters not remedied by the ſtatute of 

ferfatls — 135 


judgment 
Muſt be ſealed 


B W T $ 
Of the ſtatutes of 21 Jacebi'and 16 & 17 Car. . 


concerning jeofarls: — — 139 
Obſervations upon the two laſt ſtatutes — 140 
What deſects in, pleading, or otherwiſe, are 
- aided by the ſaid-ftatutes — — 142, &c, 


CHAP, VII. 
Of Tntendment, 


140 


WHAT conſtruction the law doth make of the 


intention of the parties, as to contracts, and 
other Matters — — I 


N e H A P. IX. 
Of Bills of © Exception- 


154 


BILL of exception, what it is — ib. 
Need not, de rigore juris, be allowed in arręſt e 


i 
before, and not after judg- 


155 


ment 


C H A P. 
Of Verdicn. 


X. 157 


VERDICT, what - 
Muſt be ſufficient in matter and form — ib. 
Damages, where to be found entire, where 


EY wg a Us. 
here a verdict ſhall make ill pleading 


SY as — wr — 155 
ere the verdict is contrary to other matter 

of record — — 159 
Of ſpecial verdicts — — bb. 


Of what things the jury may take cogni- 
zance a 160 
How the jury may find a matter of record - 161 


Spiritual. matters, how to be found by the 


ury — — 162 
Where the jury find a ſpecial matter, any con- 
clude contrary ib, 
Verdict varying from the iſſue, where good, 
where ill — I 
Where the jury find more than is in the 


iſſue — — 164 
Where, tho' the verdict be found for the plain- 
tiff, yet he ſhall be barred. 6 
Where the jury give divers verdicts — its 
Verdict muſt be by twelve, except by writ of 
inquiry — — i 
Verdict de bene of 
Where the verdict 
a Jegfail 


— — 1 


167 
ſhall be void in part, or 
— — — 1 


e © „* T 
* S it ſhall ez 
rr 7 


CHA Pa Xl. 10 5 "I 
Of ven. 


Or the forms of judgm — — ib. 
What day judgment tall b be given — dd. 
Where, or in what court, judgment ſhall * 
given 
Cauſes to ſtay judgment — — ns 
Where judgment ſhall be final 17 
Where the plaintiff may have judgment — 
part, and relinquiſh the. reſt = 
Of two judgments in one action — 
Wy judg — ſhall be with celſet = 


— — 


1 ib. 


X N T S. 
Where the defendant may be commjtted {: in ex 26 
© cution by the court without 


Of executions in the Gi 2 — — 5 


latine, or other franchi 


Of the Sheriff's breaking gpen a door, of che 


to do execution — 
How one in execution ſhall be delivered with 
out payment 


That the party in execution may be diſcharged 


by error or mainpriſe— — w. 
Where an eſcape ſhall be a diſcharge of the 
execution for ever, and where not — ib. 
Death of the defendant in execution, no diſ- 
charge of the debt — 706 


Diſcharge by privilege of 7 — o 


Of 2 * at © large y Boſh Bafton, Keeper, or Tip- 


209 
T. the at of 0 600 court, the law, or the 
plaintiff, doth: difchargs the. party of the 


execution — —— — ib. 


| '< M Sack "in 1 here the Sheriff” ſh: ſhall be fined for diſobeying 


Of Executions. 


EXECUTION, what — — ib. 
Of the method of obtaining executions ib. 
Execution for debt fourfold — — 178 
Againſt whom execution by capias will lie 179 
In what caſes execution may be had by 
capias — — — 180 
Of executions by capias pro fine. —— 181 
Of executions by capias utlagatum — 182 
Where execution ſhall be had by cap:as, 1 — 
RF gy or elegit x — 183 
pon eſcape, the Sheriff chargeable in dien 
of debt, or upon the cale — — 187 
Of freſh purſuit ib. 
Old Sheriffs muſt give notice to the new of thoſe 
in execution — — \». 
Where two bound jointly and id ſcverelly. and in 
execution, and one eſcapes, and he brings 
audita querela, and held not to lie ib, 
Whether the defendant dying in execution be 
a diſcharge for Wer, as an elcape is — ib. 
Elegit, its force — — 188 
Of what an elegit may ay de ſued ——— ib. 
Of execution againſt bail.or maingriſe — 18g 
Mainpernors, What — id. 
Bail, what — ib. 
Of the writ of ſcire facias, what it is, and where 
execution may be had by ſcire fac', or with- 
out — — 192 
What plea or matter will ſtay execution — 197 
What other pleas one ſhall have in bar of 
execution 
Of the writ venditioni exponas, where it is to be 
awarded, and the power of the ſame — 200 
Of execution againſt a clerk, upon the retorn 
of clericus oft beneficiatus —=w—— — 201 


— — 198 


a ſuperſriass — — — 210 


ER xI. 211 


Of- Errar and Falſe OH preg 
ERROR, what —— ib, 


Writ of error, what —— —— 213 
Of a writ of errer, where it lies, and the ſtatutes 
that concern the fame ——— — 213 
How one ſhall proceed to reform erroneous 
proceedings againſt him — — ib. 
Whether the heir, or executor, or ſucceſſor, 
2 have theſe writs of error and falſe judg- 
21 
What heir ſhall have theſe writs — be 
Of eftoppels in affigning error 
What thall not be aſſigned for errer— ib. 
Diminution, what 
Of error in parliament — — 223 
Of amendments of erroneous proceedings - 224 
Of error in fincs and common recoveries = 228 


— d. 


— d. 


CH AP XIV. 231 
/ Appeals, Indiftments, and Inj ions. 


APPEAL, what — 
9 the heir cir thall not ba have an appeal of 
— .B2y 

How — ſhall be brought by infants — 235 
Of pleading to appeals — 236 
Of indie ments, aud the pleadings thereupon, and 
what will maintain or quaſh the ſame — 239 
Indictment, what — w. 
What ſhall quaſh an indictment, what not - 24! 
Of indictments of nuſances —— — wy g 


* 
* 

v * * — 
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— — ——  ———— — 


75 . 
5 
27 
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ib. 


2 * — - 
—— — — — 
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ch 
ions 
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*. 
3 
* 


e ad 
CY 


Of 3 Vit 7 armis in an . 417 
Of the words — a in an indictment - 248 
Indictments quaſhed for incextainty -. —— 249 
Rule. to diſtinguiſh, where. an indidtment, and 
where an action of the caſe, doth lie — 250 
ormation, Wwhat— — 2 
f the duty of an informer — — by 
nformation mult be laid in the proper county 
where the fact was done — 25 
17 the informet dies, ot will not proſecute, the 
Fee may proceed; or the N 8 
oiety 


' ſome aſter, yet af ar dose before the 
filing of the information 
"Where a ſtatute appoints the ——— to - 
© brought within a yeat; = ſufficient to be 
HE within fix years a — ib. 
If the demand be for leſs than dave, it ſhall be 
good enough for the King, Sc. — jb. 
In informations for detaining the King's goods, £ 
ſufficeth to ſay, That they were in n the 
paſeffons without ſaying how, &c. 
uter information nm, in auler cohrt, ur 
meſime Poffence, * ba n = 


If the . — General will not proſecute Judgment ſtaid e againſt one, for be- 


reply, the informer may for his part — ib. 
here an action or information is am pro only 
quam parte, if the Judpment he entered 
for the party, 'tis erroneous 

So, where. the party Furs ay up n nf » all 2 


8 cis & communis er, and 
1 at h ke ook umexſonabe diſtreſs o * 
of his tenants, and wa 

Information. againſt. one for le the trade of A 
draper,.ruled il, and wh 


himſelf, execution ſh „ 251 That the — 2 diverfis diebus C 2 


If an information de * — 4 things 
ſome be fore the date of the information, and / 


between ſuch and ſuch days, did — offences, 
good ; tho” in a criminal caſe — jb. 
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